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INTRODUCTION 


This book is designed primarily to cover all State labor 
laws, and of interest to both employer and employee. In 
addition to the Labor Standards Laws contained in this 
book there are included also laws not directly under the 
jurisdiction of the Department of Labor and Industry, but 
of vital interest to the worker. 


Requests for information about these labor laws may 
be addressed to the Department of Labor and Industry, 
Helena, Montana. 


The Workmen’s Compensation Act and the Unemploy- 
ment Compensation Act administered and published by 
separate commissions; namely, the Industrial Accident 
Board of Montana and the Unemployment Compensation 
Commission of Montana, respectively; address, Helena, 
Montana. 


Provisions for safety in employment are administered 
by the Industrial Accident Board of Helena, Montana. 


I 


Employees engaged in— 
(a) Interstate trade, transportation or communication, 


(b) Handling, mining, transporting or in any manner 
working on or in any occupation necessary to the 
production of goods which move in interstate com- 
merce, who are not specifically exempted from the 
provisions of the Federal Fair Labor Standards 
Act of 1938 (Wage and Hour Laws), 


are covered by the provisions of the Wage and Hour Law, 
if the maximum hours prescribed by the Act are lower 
than state maximum hours and if the minimum wages 
prescribed are higher than state wage minimum. 


Requests for information about the Wage and Hour 
Law may be addressed to the Department of Labor and 
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Industry, attention Commissioner of Labor, Helena, Mon- 
tana or to the United States Department of Labor, Wage 
and Hour Division, Washington 25, D. C._ 


Conditions of employment on projects, financed wholly 
or in part by Federal funds, are set forth in Bulletin No. 


39 issued by the United States Department of Labor, Bu- 
reau of Labor Standards, Washington, D. C. 


Tr INE DOUB TEAC OVE: 
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CONSTITUTION OF MONTANA 
Article XVIII, Labor 


Section 4. A period of eight hours shall constitute a 
day’s work in all industries, occupations, undertakings and 
employment, except farming and stock raising; provided, 
however, that the legislative assembly may by law reduce 
the number of hours constituting a day’s work whenever 
in its opinion a reduction will better promote the general 
welfare, but it shall have no authority to increase the num- 
ber of hours constituting a day’s work beyond that herein 
provided. 


Cited: 


State v. Safeway Stores, Inc., 106 M 182, 199, 76 
P 2d 81. 


Note—The amendment to this section was enacted as 
chapter 172, Laws of 1935; submitted and adopted at the 
general election of November 3, 1936, and became law by 
virtue of the governor’s proclamation, December 2, 1936. 


Section 5. The Legislature by appropriate legislation 
shall provide for the enforcement of the provisions of this 
article. 


Cited: 


tate v.. oaleway, ofores sinc, 106 M1825 199°. -76 
[2 Was bagsk @ 


Vol. 23, No. 89—Opinions of the Attorney General. 


HELD: Employees in industries designated as sea- 
sonal and employees of employers engaged in the first 
processing of certain products are within the contempla- 
tion of the Montana Eight Hour Day Constitutional pro- 
vision and statutes enacted pursuant thereto and such 
Montana Law supersedes and takes precedence over a 
provision of the Federal Fair Labor Standards Act which 
sets a higher maximum hours standard. 
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Vol. 23, No. 111—Opinions of the Attorney General. 


HELD: 1. If a person engaged by a County to oper- 
ate a county owned ferry has the status of an independent 
contractor the provisions of the Montana Constitution and 
Statutes pertaining to the eight hour day have no appli- 
cation to the contract insofar as the hours of labor of the 
person contracting are concerned and the individual so 
contracting may work in excess of eight hours per day. 
However, any persons employed by such independent con- 
tractor come under the provisions of the eight hour day 
law. 


2. If the person engaged by the County to operate a 
County owned ferry is an employee of the County, the 
eight hour day provisions of the Montana Constitution and 
Statutes apply and it is unlawful for such person to work 
more than eight hours in any one day. 


Vol. 23, No. 77—Opinions of the Attorney General. 


HELD: The Division of Labor of the Department of 
Agriculture, Labor and Industry has the duty of enforcing 
_ the provisions of Section 4 of Article XVIII of the Mon- 
tana State Constitution relating to the eight hour day. In 
occupations and pursuits wherein the Legislature has failed 
to provide legislation making it a criminal offense to violate 
the eight hour provision, the Division of Labor should pro- 
ceed in equity and enjoin any violation of such eight hour 
provision. 


Vol. 23, No. 56—Opinions of the Attorney General. 


HELD: Vacation pay which has been earned and is 
now owing is considered to be wages and is collectible in 
the same manner and under the same statutes as any kind 
of wages. 


LABOR—CONSTITUTIONAL AMENDMENT— 
HOURS OF LABOR—RETAIL STORES— 
CITIES AND TOWNS. 


Vol. 18, No. 16—Opinions of the Attorney General. 


HELD: 1, Section 41-1113, relating to the hours of 
labor, in retail stores, by reason of the Constitutional 
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amendment is applicable to all cities and towns, irrespective 
of their population. 


Section 19-107. Legal holidays and business days de- 
fined. The following are legal holidays in the State of 
Montana, to-wit: Every Sunday; the first day of January 
(New Year’s Day); the twelfth day of February (Lincoln’s 
Birthday); the twenty-second day of February (Washing- 
ton’s Birthday); the thirtieth day of May (Memorial Day); 
the fourth day of July (Independence Day); the first Mon- 
day of September (Labor Day); the twelfth day of October 
(Columbus Day); the eleventh day of November (Armistice 
Day); the twenty-fifth day of December (Christmas Day); 
every day on which a general election is held throughout 
the state and every day appointed by the president of the 
United States or by the governor of this state for a public 
fast, thanksgiving or holiday. If any of the holidays here- 
with in enumerated (except Sunday) fall upon a Sunday, 
the Monday following is a holiday. All other days than 
those herein mentioned are to be deemed business days 
for all purposes. 


NOTE: Columbus Day created by chapter 22, laws of 
1909; Lincoln’s Birthday, chapter 11, laws of 1909. 


Operation and Effect 


As more than sixty holidays during the year are pro- 
vided for by this section, an ordinance making it unlawful 
to keep open a pawnshop, loan office, or second-hand store 
after six o’clock p.m. except on days preceding a holiday, 
when they may be kept open till ten o’clock p.m., will in 
the absence of clear proof to the contrary, be held reason- 
able. City of Butte v. Paltrovich, 30 M. 18, 24, 75 p. 521. 


Section 82-1137. State Printing— Union Label. All 
printing for which the state of Montana is chargeable, in- 
cluding reports of state officers, state boards, pamphlets, 
blanks, letter heads, envelopes, and printed matter of every 
kind and description, save and except certificates of ap- 
pointment and election to office, shall have the label of 
the branch of the International Typographical Union of the 
city in which they are printed. 
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Section 82-1138. Penalty. Any officer of the state who 
shall accept any printed matter, save and except certifi- 
cates named in the preceding section, for which the state 
is chargeable, which does not bear a label indicating that 
it was printed in an office under the jurisdiction of the 
International Typographical Union, shall be ‘subject to a 
fine of fifty dollars for each and every offense. 


Vol. 15, No. 569—Opinions of the Attorney General. 


STATE PRINTING—UNION LABEL— 
CONSTITUTIONAL UAW: 


HELD: Section 82-1137. Requiring all state printing 
to contain the label of the International Typographical 
Union is constitutional. 


Section 75-2902. Employment of Children under Six- 
teen. No child under sixteen (16) years of age shall be 
employed or be in the employment of any person, firm, 
company, or corporation during the school term, and while 
the public schools are in session in the district in which 
such child lives, unless such child shall present to such 
persons, firm, company, or corporation an age and school- 
ing certificate. Such certificate shall be issued by the city 
superintendent of schools, or principal of schools, or by some 
person duly authorized by him, and in districts not having a 
city superintendent or principal, by the county superin- 
tendent of schools upon satisfactory proof that such child is 
of the age of sixteen (16) years or over, and has successfully 
completed the eighth grade as the same is designated and 
determined by the state board of education: provided, also, 
that in case the wages of any child over sixteen (16) years 
of age are necessary to the support of the family of such 
child, the city superintendent of schools, or the principal of 
schools, or county superintendent, as the case may be, 
may, upon production of satisfactory evidence that the 
wages of such child are necessary to the support of the 
family, issue a certificate permitting the employment of 
such child even though the said child may not have com- 
pleted said eighth grade work. The age and schooling 
certificate shall be formulated by the superintendent of 
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public instruction, and blank certificates be furnished by 
the clerk of the board of trustees. 


Every person, firm, company, or corporation employing 
any child under sixteen years of age shall exact the age 
and schooling certificate, or the certificate permitting the 
employment of such child, prescribed in this section, and 
shall upon the request of the truant officer or other author- 
ized person by school trustees, permit him to examine such 
certificates. When, however, employment of such child 
ceases, the employer shall promptly return to the city 
superintendent of schools, or principal of schools, or county 
superintendent of schools of such district where said child 
resides, the age and schooling certificate or certificate per- 
mitting the employment of such child. Any person, firm, 
company, or corporation employing any child contrary to 
the provisions of this chapter shall be fined not less than 
twenty-five dollars nor more than fifty dollars for each 
and every offense; provided, however, that nothing in this 
act shall be construed to interfere with the employment 
of a child during the time school is not actually in session. 


Cited: 


Grant et al., v. Michael et al., 94, M. 452, 465, 23 
p. 2d 266. 


Vol. 23, No. 136—Opinions of the Attorney General. 


HELD:. The division of labor of the Department. of 
Agriculture, Labor and Industry should not issue an age 
certificate to anyone under the age of sixteen years re- 
gardless of the nature of the employment for which such 
certificate is sought. 


Section 75-2903. Truant Officers, Powers and Duties. 
To aid in the enforcement of this act, truant officers shall 
be appointed and employed as follows: In districts of the 
first and second classes, the board of trustees shall appoint 
and employ one or more truant officers; in districts of the 
third class, the trustees shall appoint, if they deem it ad- 
visable, a constable or other person as truant officer; in 
districts not appointing a truant officer, it shall be the 
duty of the county superintendent to act as truant officer. 
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The compensation of the truant officer shall be fixed and 
paid by the board appointing him. The truant officer shall 
be vested with police powers, the authority to serve war- 
rants and have authority to enter workshops, factories, 
stores, and all other places where children may be em- 
ployed, and do whatever may be necessary, in the way 
of investigation or otherwise, to enforce the provisions of 
this chapter. He is also authorized and it shall be his 
duty to take into custody the person of any youth between 
eight and sixteen years of age who is not attending school 
or who is not regularly employed and the holder of an 
age and schooling, or other lawful certificate permitting 
such employment or who has not a proper certificate ex- 
cusing such attendance. The truant officer shall conduct 
said youth to the school he has been attending, or which 
he should rightfully attend. 


The truant officer shall institute proceedings against 
any officer, parent, guardian, person or corporation violat- 
ing any provisions of this chapter, and perform such other 
services as the superintendent of schools, or the board of 
trustees may deem necessary to perserve the morals and 
secure the good conduct of school children, and to enforce 
the provisions of this chapter. The truant officer shall 
keep a record of his transactions for the inspection and 
information of the superintendent of the schools and the 
board of trustees; and he shall make daily reports to the 
superintendent of schools during the school term in districts 
not having superintendents, as often as required by him. 
Suitable blanks for the use of the truant officer shall be 
provided by the clerk of the board of trustees. 


Cited: 


Grant et al., v. Michael et al, 94 M. 452, 465, 23 
p. 2d 266. 


Section 75-2906. Pauper Children. When any truant 
officer is satisfied that any child compelled to attend school 
by the provisions of this chapter is unable to attend school 
because absolutely required to work at home or else- 
where, in order to support itself, or help support or care 
for others legally entitled to its services, who are unable 
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to support or care for themselves, or who are unable to 
attend school because of some physical ailment, the truant 
officer shall report the case to the authorities charged with 
the relief of the poor, and it shall be the duty of said of- 
_ ficers to afford such relief as will enable the child to at- 
tend school the time each year required under the pro- 
visions of this chapter. Such child shall not be considered 
or declared a pauper by reason of the acceptance of the 
relief herein provided for. In case the child or its parents 
or guardians refuses or neglects to take advantage of the 
provisions thus made for its instruction, such child may 
be committed to the industrial school hereinafter provided 
for. In all cases where relief, including books, medical 
aid, and clothing is necessary, its hall be the duty of the 
board of trustees to furnish such aid free of charge, and 
said board of trustees may furnish any further relief it 
may deem necessary, the expense incident to furnishing 
said books, medical aid, clothing, and further relief to be 
paid from the general fund of the school district. 


Section 41-701. Preference of Montana Labor in Pub- 
lic Works—Wage Scale—Not to Conflict with Federal 
Statutes. In all contracts hereafter let for state, county, 
municipal and school construction, repair and maintenance 
work under any of the laws of this state there shall be 
inserted in each of said contracts _a provision by which the 
contractor must give preference to the bona fide Montana 
residents in the performance of said work and that the 
said contractor must further pay the standard prevailing 
rate of wages in effect as paid in the county in which 
the work is being performed. “Standard prevailing rate of 
wages,’ as set herein, means those wages which are paid 
in the county by other contractors for the same type of 
work performed in such county under this act. No con- 
tract shall be let to any person, firm, association or cor- 
poration refusing to execute an agreement with the above- 
mentioned provisions in it; provided that, in contracts in- 
volving the expenditure of federal aid funds this act shall 
not be enforced in such a manner as to conflict with or 
be contrary to the federal statutes prescribing a labor pref- 
erence to honorably discharged soldiers, sailors and ma- 
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rines and prohibiting as unlawful any other preference or 
discrimination among citizens of the United States. 


Vol. 16, No. 246—Opinions of the Attorney General. 


STATE HIGHWAY COMMISSION—LABOR— 
PREVAILING RATE OF WAGES—HIGHWAY 
AND BRIDGES—CONTRACTORS 


HELD: 1. It is incumbent upon the State Highway 
Commission to penalize contractors who fail to pay the 
prevailing rate of wages to workmen employed on highway 
construction, maintenance and repair. 


2. “Prevailing rate of wages” is defined and a method 
suggested for facilitating the determination of that rate by 
the State Highway Commission. 


Vol. 24, No. 116—Opinions of the Attorney General. 


HELD: Article XVIII, Section 4, of the Constitution 
of Montana does not apply to projects financed wholly, or 
in excess of $10,000.00 by federal funds so far as it is in- 
consistent to, or expanded by, applicable federal legislation. 


Section 41-702. Labor and Bona Fide Resident De- 
fined. Labor is hereby defined to be all services per- 
formed in the construction, repair or maintenance of all 
state, county, municipal and school work and does not 
include engineering, superintendence, management or office 
or clerical work. 


A bona fide resident of Montana is hereby declared to 
be a person, who at the time of his said employment and 
immediately prior thereto, has lived in this state in such 
a manner and for such time as is sufficient to clearly justify 
the conclusion that his past habitation in this state has 
been coupled with intention to make it his home. Sojourn- 
ers, or persons who come to Montana solely in pursuance 
of any contract or agreement to perform such labor, shall 
under no circumstances be deemed to be bona fide resi- 
dents of Montana within the meaning and for the purpose 
Ofmltis act: 


Section 41-703. Penalty for Violation of Act. If any 
person, firm or corporation shall fail to comply with the 
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provisions of this act the state, county, municipal or school 
officers who have executed the contract shall retain five 
hundred dollars ($500.00) of the contract price as liqui- 
dated damages for the violation of the terms of the con- 
_ tract and said money shall be credited to the proper funds 
of the state, county, municipal or school districts. In all 
contracts entered into under the provisions of this act at 
least five hundred dollars ($500.00) of the contract price 
shall be withheld at all times until the termination of the 
contract. 


Section 41-901. State Board of Arbitration and Con- 
ciliation. There is a state board of arbitration and con- 
ciliation consisting of three members, whose term of office 
is two years and until their successors are appointed and 
qualified. The board must be appointed by the governor, 
with the advice and consent of the senate. If a vacancy 
occurs at any time the governor shall appoint one to serve 
out the unexpired term, and he may in like manner remove 
any member of said board. 


Section 41-902. Who May be Appointed. One of the 
board must be an employer, or selected from some associa- 
tion representing employers of labor, and one of them 
must be a laborer, or selected from some labor organiza- 
tion, and not an employer of labor, and the other must 
be a disinterested citizen. 


Section 41-903. Oath of Members and Organization of 
Board. The members of the board must, before entering 
upon the duties of their office, take the oath required by 
the constitution. They shall at once organize by the choice 
of one of their number as chairman. Said board may ap- 
point and remove a clerk of the board, who shall receive 
such compensation as may be allowed by the board, but 
not exceeding five dollars per day for the time employed. 
The board shall, as soon as possible after its organization, 
establish such rules or modes of procedure as are ne- 
cessary, subject to the approval of the governor. 


Section 41-904. Settlement of Controveries. Whenever 
any controversy or dispute, not involving questions which 
may be the subject of a civil action, exists between an 
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employer (if he employs twenty or more in the same gen- 
eral line of business in the state) and his employees, the 
board must on application as is hereinafter provided, visit 
the locality of the dispute and make inquiry into the cause 
thereof, hear all persons interested therein, who may come 
before them, advise the respective parties what, if anything 
ought to be done, by either or both, to adjust said dispute, 
and the board must make a written decision thereon. The 
decision must at once be made public, and must be re- 
corded in a book kept by the clerk of the board, and a 
statement thereof published in the annual report, and the 
board must cause a copy thereof to be filed with the 
clerk of the court where the dispute arose. 


Section 41-905. Application How Made — Proceedings 
by the Board—Expert Assistants. (1) The application to 
the board of arbitration and conciliation must be signed 
by the employer, or by a majority of his employees in the 
department of the business in which the controversy or 
difference exists, or their duly authorized agent, or by 
both parties, and shall contain a concise statement of the 
grievances complained of, and a promise to continue on 
in business or at work without any lockout or strike until 
the decision of said board, if it shall be made within 
four weeks of the date of filing said application. When 
an application is signed by the agent claiming to represent 
a majority of such employees, the board shall satisfy itself 
that such agent is duly authorized in writing to represent 
such employees, but the names of the employees giving 
such authority shall be kept secret by the said board. 


(2) As soon as may be after the receipt of said ap- 
plication, the secretary of said board shall cause public 
notice to be given for the time and place for the hearing 
thereon; but public notice need not be given when both 
parties to the controversy join the application and present 
therewith a written request that no public notice be given. 
When such request is made, notice shall be given to the 
parties interested in such manner as the board may order; 
and the board may, at any stage of the proceedings, cause 
public notice to be given, nothwithstanding such request. 
When notice has been given as aforesaid, each of the par- 
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ties to the controversy, the employer on one side, and the 
employees interested on the other side, may in writing 
nominate, and the board may appoint, one person to act 
in the case as expert assistant to the board. The two per- 
’ sons so appointed shall be skilled in and conversant with 
the business or trade concerning which the dispute has 
arisen. It shall be their duty, under the direction of the 
board, to obtain and report to the board information con- 
cerning the wages paid, the hours of labor, and the methods 
and grades of work prevailing in the manufacturing es- 
tablishments, or other industries or occupations, within 
the state, of a character similar to that in which the mat- 
ters in dispute have arisen. Said expert assistants shall 
be sworn to the faithful discharge of their duty; such 
oath to be administered by any member of the board, and 
a record thereof shall be preserved with the record of the 
proceedings in the case. They shall be entitled to receive 
from the treasury of the state such compensation as shall 
be allowed and certified by the board not exceeding .-........... 
dollars per day, together with all necessary traveling ex- 
penses. 


(3) Nothing in this act shall be construed to prevent 
the board from appointing such other additional expert 
assistant or assistants as it may deem necessary, who shall 
be paid in like manner. Should the petitioner or petitioners 
fail to perform the promise made in said application, the 
board shall proceed no further thereupon without the con- 
sent of the adverse party. The board shall have power 
to summon as witness any operative or employee in the 
department of business affected, and any person who keeps 
the records of wages earned in those departments, and to 
examine them under oath, and to require the production of 
books containing the record of wages paid. Summons may 
be signed and oaths administered by any member of the 
board. 


Section 41-906. Decisions of Board—Report to Gover- 
nor. Upon the receipt of said application and after such 
notice, the board shall proceed as before provided, and 
render a written decision, which shall be open to the 
public inspection, shall be recorded upon the records of 
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the board, and published at the discretion of the same in 
an annual report to be made to the governor on or be- 
fore the first day of December in each year. 


Section 41-907. The Decision— When Binding. Any 
decision made by the board is binding upon the parties 
who join in the application for six months, or until either 
party has given the other notice in writing of his inten- 
tion not to be bound by the same at the expiration of 
sixty days therefrom. The notice must be given to em- 
ployees by posting the same in three conspicuous places 
in the shop, office, factory, store, mill, or mine where 
the employees work. 


Section 41-908. Parties May Agree to Special Board 
Arbitration. (1) The parties to any controversy or dif- 
ference as described in section 41-904 of this code may 
submit the matters in dispute, in writing to a local board 
of arbitration and conciliation, such board may be either 
mutually agreed upon, or the employer may designate one 
of the arbitrators, the employees, or their duly authorized 
agent, another, and two arbitrators so designated may 
choose a third, who shall be chairman of the board. Such 
board shall, in respect to the matters referred to it, have 
and exercise all powers which the state board might have 
and exercise, and its decision shall have whatever binding 
effect may be agreed upon by the parties to the contro- 
versy in written submission. The jurisdiction of such 
board shall be exclusive in respect to the matters sub- 
mitted to it, but it may ask and receive the advise and 
assistance of the state board. The decision of such board 
shall be rendered within ten days of the close of any 
hearing held by it; such decision shall at once be filed 
with the clerk of the county in which the controversy or 
difference arose, and a copy thereof shall be forwarded to 
the state board and entered on its records. Each of such 
arbitrators shall be entitled to receive from the treasury 
of the county in which the controversy or difference that 
is subject of the arbitration exists, if such payment shall 
be approved by the commissioners of said county, the 
sum of three dollars for each day of actual service, not 
exceeding ten days for any one arbitration. 
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(2) Whenever it is made to appear to the mayor of 
any city or two commissioners of any county, that a 
strike or lockout such as described hereafter in this section 
is seriously threatened or actually occurs the mayor of 
such city, or said commissioners of such county, shall at 
once notify the state board of the fact. Whenever it shall 
come to the knowledge of the state board, either by no- 
tice from the mayor of a city, or two or more commis- 
sioners of a county, as provided in this section, or other- 
wise that a strike or lockout is seriously threatened or 
has actually occurred in any city or county of this state, 
involving an employer and his present or past employees, 
if at the time he is employing or up to the occurrence 
of the strike or lockout was employing not less than 
twenty persons in the same general line of business in 
any city, town or county in this state, it shall be the 
duty of the state board to put itself in communication as 
soon as may be with such employer and employees, and 
endeavor by mediation to effect an amicable settlement 
between them, or to endeavor to persuade them, providing 
that a strike or lockout has not actually occurred or is 
not then continuing to submit the matters in dispute to a 
local board of arbitration and conciliation as above pro- 
vided, or to the state board; and said state board may, if 
it deems it advisable, investigate the cause or causes of 
such controversy, and ascertain which party thereto is 
mainly responsible or blameworthy for the existence or 
continuance of the same, and may make and publish a 
report finding such cause or causes and assigning such 
responsibility or blame. The board shall have the same 
powers for the foregoing purposes as are given it by 
section 41-904 of this code. 


(3) Witnesses summoned by the state board shall be 
allowed the sum of fifty cents for each attendance, and 
further sum of twenty-five cents for each hour of attend- 
ance in excess of two hours, and shall be allowed five 
cents a mile for travel each way from their respective places 
of employment or business to the place where the board 
is in session. Each witness shall certify in writing the 
amount of his travel and attendance, and the amount due 
him shall be certified to the state board of examiners for 
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auditing, and the same shall be paid as other expenses of 
the state from any moneys in the state treasury. 


Section 41-909. Compensation. The arbitrators hereby 
created must be paid five dollars for each day of actual 
service and their necessary traveling expenses and ne- 
cessary books or records, to be paid out of the treasury 
of the state, as by law provided. 


Section 41-1101. Hours of Labor—Hoisting Engineers. 
On and after the first day of May, A.D. 1903, it shall be 
unlawful for any person or persons, company, or corpora- 
tion, to operate or handle, or to induce, persuade, or pre- 
vail upon any person or persons to operate or handle, for 
more than eight hours on twenty-four hours of each day, 
any hoisting-engine at or in any mine. This act shall 
apply only to such plants as are in continuous operation 
or are operated sixteen hours or more hours in twenty- 
four hours of each day, or at or in any mine wherein there 
are fifteen or more men employed underground in twenty- 
four hours of each day; provided, however, that provisions 
of this act shall not apply to any person or persons oper- 
ating any hoisting-engine more than eight hours in each 
twenty-four hours for the purpose of relieving another 
employee in case of sickness or other foreseen cause or 
causes. 


Section 41-1102. Penalties. Any person or persons, 
company, or corporation, who shall violate any of the 
provisions of this act, shall, upon conviction, be punished 
by fine of not less than ten dollars nor more than one 
hundred dollars; and each and every day that such per- 
son or persons, company, or corporation may continue to 
violate any of the provisions of this act shall be considered 
a separate and distinct offense, and shall be punishable as 
such. 


Secion 41-1103. Hours of Labor of Drivers and At- 
tendants of Motor Busses. Drivers or attendants of motor 
busses employed in the state of Montana, shall not be em- 
ployed for more than eight (8) hours in the twenty-four 
hour period and drivers or attendants of motor busses 
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shall be allowed a rest of at least twelve (12) hours be- 
tween the completion of their services in any twenty-four 
(24) hour period and the beginning of their services in 
the next succeeding twenty-four (24) hour period. 


Provided, the provisions of this act shall not be ef- 
fective when life is in danger of destruction or in case of 
danger of property in imminent danger of destruction, or 
in case of delay due to accident or unpassable roads, or 
abnormal road conditions, snow blockades, or shall not 
affect the delay of mails for said drivers or attendants. 


Section 41-1104. Attendant Defined—Penalty for viola- 
tion—Liability Damages Resulting from Violations. At- 
tendants for the purpose of this act are defined as any 
employee engaged for a portion of the twenty-four (24) 
hour period in a day driving or repairing a motor bus, 
and who is required to remain on said vehicle as a relief 
driver or mechanic for time in excess of the eight (8) 
hour period of which he shall be rightly employed. Any 
employer or supervisor in charge of employee who. shall 
require a driver or attendant as above defined to labor 
contrary to the provisions of this act shall be declared 
guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not less than one hundred dollars 
($100.00), or more than six hundred dollars ($600.00), or 
by imprisonment of not less than thirty (30) days or more 
than seven (7) months or both such fine and imprison- 
ment. All motor bus companies operating lines in this 
state shall be liable in damage for all injuries to the per- 
son or persons resulting in the violation of the provisions 
of said act. 


Section 41-1105. Computation of Hours. In comput- 
ing the number of hours of employment made by the 
provisions of this act, evidence may be introduced showing 
that part of said time shall be consumed prior to entry 
within the state of Montana. 


Section 41-1106. Hours of Labor of Jailers in Certain 
Counties. From and after the first day of April, 1909, 
eight hours shall constitute a day’s work for jailers in 
counties of the first, second, and third classes, except in 


the cases of emergency and when the peace and safety of 
the community require that such Jailers work for a longer 
period than eight hours in any twenty-four. 


Cited or applied as section 4063, political code, before 
amendment in Jobb v. County of Meagher, 20 M 424, 
435, 51 P 1034: as section 3119, revised codes, as amended, 
in State ex rel. Hay v. Hindson, 40 M 353, 106 P 362. 


Section 41-1107. Hour of Labor—Underground Miners. 
The period of employment of working-men in all under- 
ground mines or workings, including railroad or other 
tunnels, shall be eight hours per day, except in cases of 
emergency where life and property is in imminent danger. 


Section 41-1108. Same—Smeltermen. The period of 
employment of the working-men in smelters, stamp-mills, 
sampling works, concentrators and all other institutions for 
the reduction of ores, and refining of ores or metals, shall 
be eight hours per day, except in cases of emergency where 
life or property is in imminent danger. 


Section 41-1109. Penalty. Any person or persons, body 
corporate, agent, manager, or employer, who shall violate 
any of the provisions of sections 41-1107 and 41-1108 shall 
be guilty of. a misdemeanor, and upon conviction thereof 
for each offense, be subject to a fine of not less than one 
hundred dollars ($100.00) or more than six hundred dol- 
lars ($600.00) or by imprisonment in the county jail for 
a period of not less than one month, or more than seven 
months, or by both such fine or imprisonment. 


Section 41-1113. Hours of Labor in Retail Stores—Ap- 
plication of Provisions. A period of eight (8) hours shall 
constitute a day’s work and a period of not to exceed 
forty-eight hours shall constitute a week’s work in all 
cities and towns haying a population of twenty-five hun- 
dred (2,500), (*See Opinion Page 5) or over, for all per- 
sons employed in retail stores and in all leased businesses 
where the lessor dictates the price, also kind of merchan- 
dise that is sold, and the hours and conditions of operation 
of the business, all persons employed in delivering goods 
sold in such stores, all persons employed in wholesale 
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warehouses used for supplying retail establishments with 
goods, and all persons employed in delivering goods ta 
retail establishments from wholesale warehouses. 


HELD: Section 41-1113 R.C.M. 1947 is merely cumu- 
_ lative with reference to females employed in stores in cities 
and towns of a population of 2,500 and over, it is not 
necessarily repugnant to Section 41-1118 R.C.M. 1947 and 
the latter section is not repealed either in whole or in 
part, Report of Official Opinions, Vol. 16, 336. 


Section 41-1114. Penalties for Violations. Any person, 
corporation, agent, manager or employer who shall violate 
any of the provisions of the preceding section shall be 
guilty of a misdemeanor, and upon conviction thereof, shall 
be punished by a fine of not less than fifty dollars ($50.00) 
or more than six hundred dollars ($600.00), or by imprison- 
ment in the county jail for not less than thirty (30) days 
or more than seven (7) months, or by both such fine and 
imprisonment. 


Section 41-1115. Act Not Applicable to Pharmacists. 
The provisions of this act shall not apply to registered 
pharmacists or assistant pharmacists. 


Vol. 15, No. 536—Opinions of the Attorney General. 


PAROR=EICHMHOURODAY. DAW 
AUTOMOBILE RETAILER 


HELD: An establishment where automobiles are sold 
at retail and at which it is assumed that accessories and 
supplies are also sold is a retail store within the meaning 
of Chapter 8, Laws of the Extraordinary Session 1933-34. 
Vol. 15, No. 536—Opinions of the Attorney General. 


LABOR—EIGHT HOUR DAY—RETAIL 
STORES—BEER—SPLIT SHIFTS 


HELD: All retail stores, including those which retail 
beer, come under the provisions of the “Eight Hour Day 
Law.” 


ONE 


“Split shifts” are not prohibited so long as the total 
hours worked per day do not exceed the total limit fixed 
in the Act. 


Vol. 16, No. 2—Opinions of the Attorney General. 


LABOR—EIGHT HOUR DAY—LEASED 
SERVIC SEATIONS 


HELD: A lessee of a filling station would come 
within the terms of the eight-hour day law and would not 
be permitted to work in excess of eight hours per day 
under the facts submitted. 


Secion 41-1117. Penalty for Violation of Preceding 
Section. Any owner, lessee, company, or corporation, who 
shall violate any of the provisions of this act shall, upon 
conviction, be punished by a fine of not less than one 
hundred dollars nor more than five hundred dollars, and 
each and every day that such owner, lessee, company, or 
corporation may continue to violate any of the provisions 
of this act shall be considered a separate and distinct of- 
fense and shall be punished as such. 


Section 41-1118. Hours of Labor for Female Employees. 
No female shall be employed in any manufacturing, me- 
chanical, or mercantile establishment, telephone exchange 
room, or office, or telegraph office, laundry, hotel, or res- 
taurant in this state, for more than eight hours in any 
one day. The hours of work may be so arranged as to 
permit the employment of females at any time so that 
they shall not work more than eight hours during the 
twenty-four of any one day; provided, that females may 
be employed in retail stores to work not to exceed ten 
hours in any one day for one week immediately preceding 
Christmas day. 


Note—This section held repealed by amendment of Sec- 
tion 4, Article XVIII of the constitution insofar as said 
section allows females to work in retail stores for ten 
hours a day for the week preceding Christmas. Opinions of 
Attorney General, Vol. 18, No. 63. 


Erne 44 


owt ee 


Section 41-1119. Seats for Female Employees. Every 
employer in any manufacturing, mechanical, or mercantile 
establishment, laundry, hotel, or restaurant, or other es- 
tablishment employing any female, shall provide suitable 
seats for all female employees and shall permit them to 
- use such seats when they are not employed in the active 
duties of their employment. 


Section 41-1120. Violation of Two Preceding Sections 
a Misdemeanor—Penalty. Any employer who shall require 
any female to work in any of the places mentioned in 
section 41-1118, more than the number of hours provided 
in this act during any day of twenty-four hours, or who 
shall fail, neglect, or refuse to so arrange the work of 
females in his employ so that they shall not work more 
than the number of hours provided for in this act during 
any day of the twenty-four hours, or who shall fail, ne- 
glect, or refuse to provide suitable seats, as provided in 
section 41-1119, or who shall permit or suffer any overseer, 
superintendent, or other agent of any such employer to 
violate any of the provisions of this act, shall be guilty of 
a misdemeanor, and upon conviction thereof shall be fined 
for each offense not less than fifty dollars nor more than 
two hundred dollars, or be imprisoned in the county jail 
for a period of not less than ten nor more than sixty 
days, or both fine and imprisonment. 


Section 41-1121. Hours of Labor for State and Muni- 
cipal Governments, Mines, Mills, Smelters. A period of 
eight hours shall constitute a day’s work in all works and 
undertakings carried on or aided by any municipal, County, 
or state government, first class school districts, and on 
all contracts let by them, and for all janitors, except in 
court houses of sixth and seventh class counties, engineers, 
firemen, caretakers, custodians and laborers employed in 
or about any buildings, works, or grounds used or occu- 
pied for any purpose by any municipal, county or state 
governments, schoo! districts of first class and in mills and 
smelters for the treatment of ores, and in underground 
mines, and in washing, reducing and treatment of coal; 
except in cases of emergency when life or property are 
in imminent danger. Provided, that for fire-fighters in 
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cities of the first and second class, a work week shall be 
a period of a maximum of forty hours during a five day 
week. 


Constitutionality: 


This statute, prior to its amendment was held to be 
constitutional. State v. Livingston Concrete, Ete. Mfg. 
Co. 34 M 570, 87, p 980. 


LABOR—FOREMEN AND TIMEKEEPERS—EIGHT 
HOUR DAY—PUBLIC WORKS—HIGHWAYS 


HELD: Foremen and timekeepers employed by the 
State Highway Commission or by contractors in the con- 
struction of public highways are within the scope of section 
2 of chapter 116, laws of 1929, which provides that “a 
period of eight hours shall constitute a day’s work” in 
all public works or undertakings. 


Operation and Effect 


If a statute makes a requirement, or prohibits a thing, 
for the benefit of a person or class of persons, one injured 
by reason of a violation of it, if free from fault himself, is 
entitled to maintain an action against him by whose dis- 
obedience he has suffered injury; and this is true whether 
the statute is penal in its character or not, a violation of 
the statute being negligence, per se, or legal negligence. 


Melville v. Butte Balaklava Copper Co. 47, M. 1, 6, 
130, p. 441. See Kelly v. Dailey Co. 56 M. 63, 73, 181, 
P.326.. Under the rule that an action does not lievatmne 
suit of one who must base his claim, in whole or in part, 
on the violation of a criminal or penal law of thé state, 
a miner who was killed while working in violation of a 
statute providing that eight hours shall constitute a day’s 
work in mines, under the penalty of fine or imprisonment 
in the county jail, could not, if he survived his injuries, 
recover damages in an action brought for the purpose. 


Melville v. Butte Balaklava Copper Co. 47 M. 1, /, 
130 p. 441. 


Cited or applies as section 1739, revised codes, before 
amendment, in State v. Hughes 38 M. 468, 471, 100 p. 610. 


Vol. 16, No. 11—Opinions of the Attorney General. 
ON te 


LABOR—EIGHT HOUR DAY LAW 


HELD: Chapter 8, Laws of the Extraordinary Ses- 
sion 1933-34, may be enforced and is sufficient to sustain 
a conviction for the violation thereof. 


Vol. 17, No. 13—Opinions of the Attorney General. 


LABOR, HOURS OF—STATUTES CONSTRUCTION 


HELD: The word “day” as used in Section 41-1121 
does not mean calendar day, but any period of twenty- 
four hours. 


Employment by contractors, holding contract with the 
state for highway construction, of men for sixteen hours 
continuously, eight hours falling in one calendar day and 
eight in the next calendar day is in violation of Section 
41-1121. 


Section 41-1122. Penalty. Every person, corporation, 
stock company, or association of persons who violate any 
of the provisions of the preceding section shall be guilty 
of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not less than one hundred ($100.00) 
nor more than six hundred ($600.00), or by imprisonment 
in the county jail for not less than thirty days nor more 
than seven months, or by both~such fine and imprison- 
ment. 


Operation and Effect 


The inhibition contained in this section includes both 
employer and employee, and renders both subject to the 
penalty whenever the former causes the employee to work, 
and the latter works for a period longer than eight hours. 
State v. Livingston Concrete Etc. Mfg. Co. 34 M. 570, 
577, 87 P 980; Melville v. Butte-Balaklava Copper Co., 47 
M. 1, 6, 130 P 441. 


The person who occupies a position of authority over 
one engaged as an employee, and who exercises control 
over him, is the employer who comes within the prohibition 
of the eight-hour law. State v. Hughes, 38 M 468, 472, 
100 P 610. 
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Id. One who does not sustain the relation of employer 
to any of the men employed by subcontractors is not 
answerable, for the conduct of the latter in requiring their 
men to work more than eight hours per day. 


Secion 41-1123. Railway Employees—Hours of Labor. 
On all lines of steam railroads or railways operated in 
whole or in part within this state, the time of labor of 
locomotive engineers, locomotive firemen, conductors, train- 
men, operators, and agents acting as operators, employed 
in running or operating the locomotive engines or trains 
on or over such railroads or railways in this state, shall 
not at any time exceed sixteen consecutive hours, or to 
be on duty for more than sixteen hours in the aggregate 
in any twenty-four hour period. At least eight hours 
shall be allowed them off duty before said engineers, 
firemen, conductors, trainmen, operators, and agents act- 
ing as operators, are again ordered or required to go on 
duty; provided, however, that nothing in this section shall 
be construed to allow any engineer, fireman, conductor, 
or trainman to desert his locomotive or train in case of 
accident, storms, wrecks, washouts, snow blockade, or 
any unavoidable delay arising from like causes, or to 
allow said engineer, fireman, conductor, or trainman to 
tie up any passenger or mail train between terminals. 


Operation and Effect 


Until congress has acted, the regulations of the hours 
of railway employees is a matter for state control, under 
the exercise of its police power to provide safety and to 
preserve the health and lives of the employees, and a 
federal statute effective at a future date does not super- 
sede existing state legislation. . 


State v. Northern:“Pac:. Ry.’ “Co. 36.MoP5a2 ee 
93, p. 945. 


Evidence held insufficient to support a verdict finding 
the defendant railway company guilty of violation of the 
provisions of this section and the following section, pro- 
hibiting railroads from requiring their trainmen to work 
more than sixteen consecutive hours. State v. Northern 
Pacific, Ry: ‘Co-41leM 9572558 1 iis peal: 
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Section 41-1124. Penalties. Any railroad company or 
superintendent, train dispatcher, trainmaster, master me- 
chanic, or other railroad or railway official, who shall order 
or require any locomotive engineer, locomotive fireman, 
conductor, trainman, operator, or agent acting as operator, 
‘to labor contrary to the provisions of the preceding sec- 
tion, shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by fine of not less 
than one hundred dollars or more than five hundred dol- 
lars, or by imprisonment of not less than thirty days or 
more than sixty days in the county jail; and all railroad 
or railway corporations operating lines of railroads or rail- 
ways in whole or in part in this state shall be liable in 
damages for all injuries to any person or persons resulting 
from violations of the provisions of said section. 


Cited or applied as section 2, laws of 1907, in State 
v. Northern Pacific Ry. Co. 36°M: 582,°585, 93 p.. 945: 
as section 1742, revised codes in State v. Northern Pacific 


Section 41-1125. Act Not To Apply To Relief or Wreck 
Trains. The provisions of Section 41-1123 shall not apply 
to relief or wreck trains. 


Section 41-1126. Hours of Labor in Cement Plants, 
Quarries and Hydro-electric Dams. A period of eight (8) 
hours shall constitute a day’s work, except in cases of 
emergency where life and property is in imminent danger, 
for all persons employed in or about cement plants and 
at quarries and hydro-electric dams. 


Section 41-1127. Penalties. Any person, corporation, 
agent, manager or employer who shall violate any of the 
provisions of the preceding section shall be guilty of a 
misdemeanor, and upon conviction thereof, shall be punished 
by a fine of not less than fifty dollars ($50.00) or more 
than six hundred dollars ($600.00), or by imprisonment in 
the county jail for not less than thirty (30) days or more 
than seven (7) months, or by both such fine and imprison- 
ment. 


Section 41-1128. Hours of Labor in Sugar Refineries. 
A period of not to exceed eight (8) hours shall constitute 
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a day’s work for all persons employed in or about sugar 
refineries, except in case of emergency when life and 
property are in danger. 


Section 41-1129. Penalties. Any person, corporation, 
agent, manager or employer who shall violate the pro- 
visions of the preceding section shall be guilty of a mis- 
demeanor, and upon conviction thereof, shall be punished 
by fine of not less than fifty dollars ($50.00), or more 
than six hundred dollars ($600.00), or by imprisonment in 
the county jail for not less than thirty (30) days, nor 
more than seven (7) months, or by both such fine and 
imprisonment. 


Section 41-1130. Exceptions. The provisions of this 
act shall not apply to beet receiving station employees, or 
superintendents, master mechanics, beet end, sugar end, 
and steffan house foreman. 


Section 41-1137. Cooperative with Federal Agency. 
The department of agriculture, labor and industry through 
the division of labor and publicity, may, and it is hereby 
authorized to assist and cooperate with the wage and 
hour division, and the children’s bureau, U. S. Department 
of Labor, in the enforcement within this State of the 
Fair Labor Standards Act of 1938, approved June 25, 
1938, and subject to the regulations of the administrator 
of the wage and hour division or the chief of the children’s 
bureau, as the case may be, and the laws of the state ap- 
plicable to the receipt and expenditure of moneys, may be 
reimbursed by said wage and hour division, or said chil- 
dren’s bureau, for the reasonable cost of such assistance 
and cooperation. 


Section 41-1133. Hours Constituting Work Day, Work 
Week—For Persons Employed About Public Amusements. 
A period of not to exceed’ eight (8) hours shall constitute 
a day’s work, and a period of not to exceed forty-eight (48) 
hours shall constitute a week’s work for persons employed 
or working in or participating in and about any carnival, 
circus, derby show, walkathon, marathon dance, marathon 
race, marathon walk or endurance contest, by whatever 
name it may be called, within the state of Montana. The 
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hours of work must be so arranged that persons employed 
in or participating or contesting in such exhibition, show 
or contest shall not be on duty more than eight (8) hours 
in the aggregate of any twelve (12) consecutive hours; and 
such persons shall have at least twelve (12) consecutive 
hours off duty. Provided, however, that the provisions of 
this act shall not apply to any traveling circus or carnival 
which does not remain in one county of the state of 
Montana for a period of more than three (3) days; and 
shall not apply to any person or persons working more 
than eight (8) hours in each twelve (12) hours for the 
purpose of relieving another employee in case of sick- 
ness, or where a breakdown in machinery occurs, or where 
life or property is in imminent danger. 


Section 41-1134. Violation Constitutes Misdemeanor— 
Penalty. Any person, corporation, agent, manager, em- 
ployer, employee, contestant or participant who shall violate 
the provisions of this act shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished for the first 
offense by a fine of not less than fifty ($50.00) dollars; 
and for a second offense he shall be punished by a fine 
of not less than one hundred ($100.00) dollars nor more 
than five hundred ($500.00) dollars, or by imprisonment 
in the county jail for not less than ninety (90) days nor 
more than six (6) months, or by both such fine and im- 
prisonment; and for a third or subsequent offense he shall 
be punished by a fine of five hundred ($500.00) dollars 
and imprisonment in the county jail for a term of six (6) 
months. Each day’s violation of this act shall constitute 
a separate offense within the meaning of this act. 


Section 3. All acts and parts of acts in conflict here 
with are hereby repealed. 


Approved February 18, 1941. 


Section 41-1131. Limitations of Day’s and Week’s Work 
in Restaurants. A period of not more than eight (8) 
hours shall constitute a day’s work and a period of not 
to exceed forty-eight (48) hours shall constitute a week’s 
work for persons employed in or about restaurants, cafes, 
lunch counters and other commercial eating establishments. 
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The hours of work must be so arranged that persons 
employed in or about restaurants, cafes, lunch counters 
and other commercial eating establishments shall not be on 
duty more than eight (8) hours in the aggregate of any 
twelve (12) consecutive hours, such persons shall have at 
least twelve (12) consecutive hours off duty; provided, 
however, that the provisions of this act shall not apply to 
any person or persons working more than eight (8) hours 
during any twelve (12) consecutive hours, or more than 
forty-eight (48) hours during any week for the purpose 
of relieving another employee in case of sickness, or where 
the health of the public is imperiled, or where life and 
property is in imminent danger, or for other unforeseen 
cause or causes. 


Vol. 18, No. 63—Opinions of the Attorney General. 


HOURS OF LABOR — RESTAURANT — RETAIL 
STORES, FEMALE EMPLOYEES 


HELD: Chapter 199, Laws 1939, does not modify or 
repeal Section 41-1118, Revised Codes of Montana, 1947. 


2. The enactment of the amendment to Section 4, 
Article 18, of the Montana Constitution, repealed that part 
of section 41-1118 permitting employees to work ten hours 
a day on the week preceding Christmas. 


3. Restaurants selling only meals to customers are not 
retail stores as that term is used in Section 41-1113, R.C.M. 
1947. 


4. Chapter 199, Laws 1939 is applicable to managers to 
the same extent as any other employee. 


Vol. 15, No. 218—-Opinions of the Attorney General. 


LABOR—STATE INSTITUTIONS— 
EIGHT HOUR’ DAY 


HELD: That waitresses in college dining rooms oper- 
ated by the state and guards at penitentiary are subject to 
the Constitution and statute which provide that eight hours 
shall constitute a day’s work. 
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Section 41-1132. Penalty. Any person, corporation, 
manager, agent or employer who shall violate any of the 
provisions of this act shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine 
‘of not less than twenty-five dollars ($25.00) nor more 
than fifty dollars ($50.00), or by imprisonment in the 
county jail for not less than fifteen (15) days or more 
than sixty (60) days, or both such fine and imprisonment. 


Section 41-1301. Semi-monthly Payment of Wages. 
Definitions for the purpose of this act. 


(1) Each employer, or authorized representative of 
the employer, shall on written demand, prior to the com- 
mencing of work, notify each employee as to the rate of 
wages to be paid, whether by the hour, day, week, month 
or yearly basis and the date of paydays. Such notification 
shall be in writing to each employee or the posting of 
notice in a conspicuous place. The provisions of this sec- 
tion shall not apply in respect to an employer who has 
entered into a signed collective bargaining agreement, when 
such agreement contains conditions of employment, wages 
to be received and hours to be worked, or to employers 
engaged in agriculture or stockraising, provided, however, 
such employers shall conform with the provisions of sec- 
tion 41-1303. 


(2) Every employer of labor in the state of Montana, 
shall pay each of his employees the wages earned by such 
employees at least twice in each month in lawful money 
of the United States, or check on banks convertible into 
cash demand at the full face value thereof, and no person 
for whom labor has been performed shall withhold from 
any employee any wages earned or unpaid for a longer 
period than five (5) days after same became due and pay- 
able; provided, however, reasonable deductions may be 
made for board, room, and other incidentals supplied by 
the employer, whenever such deductions are a part of the 
conditions of employment, or other deductions provided for 
by law; provided further, that if at such time of labor, he 
shall be entitled to such payment at any time thereafter. 
Provisions of this section shall not apply to any professional, 
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supervisory or technical employees, who by custom, receive 
their wages earned at least once monthly. 


(3) The following are the definitions used for the 
purpose of this act: 


(a) “Employ” means permit or suffer to work. 


(b) “Employer” includes any individual, partnership, 
association, corporation, business trust, legal representa- 
tive, or any organized group of persons, acting directly or 
indirectly in the interest of an employer in relation to an 
employee, but shall not include the United States, the state 
of Montana or any legal subdivision thereof. 


(c) “Employee” includes any person who work for 
another for hire. 


(d) “Wages” includes any moneys due an employee 
from the employer or employers whether to be paid by 
the hour, day, week, semi-monthly, monthly or yearly and 
shall include bonus, piece work, tips and gratitudes of 
any kind. 


(e) “Commissioner of labor’ refers to the director, 
commissioner or chief of the labor department as such 
department is defined by law, or any person or persons 
designated by him for the purpose of this act. 


Section 41-1302. Penalty for the Failure to Pay at 
Times Specified in Law. Whenever any employer, as such 
employer is defined in this act, fails to pay any of his 
employees, as provided in the preceding section, he shall 
be guilty of a misdemeanor. A penalty shall also attach 
to such employer and become due such employee as fol- 
lows: A sum equivalent to the penalty of five (5%) per 
cent of the wages due and not paid, as herein provided, as 
liquidated damages, and such penalty shall attach and suit 
may be brought in any court of competent jurisdiction to 
recover the same and the wages due. 


It shall be the duty of the commissioner of labor to 
inquire diligently for any violations of this act, and to 
institute the actions for penalties provided for herein, in 
such cases as he may deem proper, and to enforce generally 
the provisions of this act. 
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Nothing herein contained shall be construed to limit 
the authority of the county attorney of any county of the 
state of Montana to prosecute actions, both civil and 
criminal, for such violations of this act as may come to 
his knowledge, or to enforce the provisions hereof inde- 
pendently and without specific direction of the commis- 
sioner of labor. 


Section 41-1303. Discharged employee—Wages When 
Payable. Whenever any employee is discharged from the 
employ of any such employer, on leaving said employment, 
then all the unpaid wages of such employee shall imme- 
diately become due and payable on demand, and if such 
employer fails to pay any discharged employee, within (7) 
days after such discharge and demand, all the wages due 
and payable to him, then the same penalties as provided 
for in the preceding section shall attach, provided, how- 
ever, that if the employer shall, within the period herein 
specified, tender in money to such discharged employee, the 
full amount of the wages lawfully due such employee, the 
penalties herein provided shall not attach. 


Section 4. If any section, sentence, clause, or part of 
this Act is for reason held to be unconstitutional, such 
decision shall not affect the remaining portions of this 
Act. The Legislature hereby declares that it would have 
passed this Act, and each section, sentence, clause, or part 
thereof, irrespective of the fact that one or more sections, 
sentences, clauses, or parts thereof be declared unconsti- 
tutional. 


Section 5. All Acts and parts of Acts in conflict here- 
with are hereby repealed. 


Section 41-1304. Period Within Which Employee May 
Recover Penalties. Any employee may recover all such 
penalties as are provided for the violation of section 41-1302, 
which have accrued to him, at any time within six months 
succeeding such default or delay in the payment of such 
wages. 


Section 41-1305. Contracts in Violation of Act Void. 
Any contract or agreement made between any person, co- 
partnership or corporation and any parties in his, its, or 
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their employ, whose provisions shall be in violation, eva- 
sion, or circumvention of this act, shall be unlawful and 
void; but such employee may sue to recover his wages 
earned, together with such five per cent penalty, or sepa- 
rately to recover the penalty, if the wages have been 
paid. 


Vol. 25, No. 11—Opinions of the Attorney General. 


HELD: An employer cannot withhold the wages or 
any portion thereof due and owing to an employee as 
wages earned, and apply such wages to an account which 
the employee has with the employer unless the account 
existing between the employer and the employee is for 
board, room or other incidentals which the employee has 
agreed may be deducted as a condition to the employment. 


Section 41-1306. Judgment for Wages Shall Include 
Attorney’s Fee. Whenever it shall become necessary for 
the employee to enter or maintain a suit at law for the 
recovery or collection of wages due, as provided for by 
this act, then such judgment shall include a reasonble 
attorney’s fee in favor of the successful party, to be taxed 
as part of the costs in the case. 


Operation and Effect 


In an action to recover wages due, the plaintiff is en- 
titled to a reasonable attorney’s fee as a part of the costs 
without being required to either plead or prove such item. 
Gardiner v. Eclipse Grocery Co. 72 M. 540, 550, 234, p. 490. 


Id. A memorandum of costs, including an item of at- 
torney’s fees, in an action to recover wages due, and setting 
forth the nature of the services rendered, makes out a prima 
facie case upon which the claim for such fees is based 
(Sec. 41-1306, Rev. Codes), and no further proof is re- 
quired until such prima facie case is overturned. 


Id. The provision of Section 41-1306, Revised Codes, 
that the judgment in an action to recover wages shall in- 
clude a reasonable attorney’s fee in favor of the successful 
party, is an “express provision of law” for the allowance 
of costs. 
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Id. Contention of defendant administrator in an action 
to recover for work done at the request of defendant’s 
decedent, that but for the fact that plaintiff presented his 
claim for a large amount, two-thirds of which had been 
paid (as found by the jury), instead of for the balance due 
which would have been allowed and the suit rendered un- 
necessary, and the fact that he had no other alternative 
than to pay it as presented, an allowance of an attorney’s 
fee was not permissable under section 41-1306, Revised 
Codes, held not maintainable in the state of the record 
and in view of sections 91-2715 permitting an administrator 
to allow claims in part, and 91-2719, providing for reference 
of such a matter with the approval of the court or judge. 


Id. The provision of section 41-1306, Revised Codes, 
to the effect that the judgment in an action to recover 
wages due shall include a reasonable attorney’s fee in 
favor of the successful party, held unaffected, as to the 
matter of time within which the action must be brought, 
by the provision of section 41-1304, declaring that an em- 
ployee may recover the penalties provided by section 
41-1302, at any time within six months after default or 
delay in payment of wages, i.e. section 41-1306, applied to 
an action brought after expiration of six months; in the 
instant case the action was brought about three years 
after plaintiff's employment ceased. 


Section 41-1307. Equal Pay for Women for Equivalent 
Service. It shall be unlawful for any person, firm, state, 
county, municipal, or school district, public or private 
corporation, to employ any woman or women in any oc- 
cupation or calling within the state of Montana for sala- 
ries, wages, or compensation which is less than that paid 
to men for equivalent service or for the same amount or 
class of work, or labor in the same industry, school, es- 
tablishment, office or place of any kind or description. 


Section 41-1308. Violation of Preceding Section a Mis- 
demeanor—Penalty. Any person, firm, state, county, or 
school district officers, or public or private corporation, 
violating any of the provisions of section 41-1307, shall 
be deemed guilty of a misdemeanor, and upon conviction 
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thereof shall be fined not less than twenty-five dollars 
nor more than five hundred dollars for each offense. 


Cited: 


Farrell v. Yellowstone County, 68 M. 313, 316, 218, 
Dro: 


Section 41-1309. Protection of Discharged Employees. 
If any person, after having discharged an employee from 
his service, prevents, or attempts to prevent, by word or 
writing of any kind, such discharged employee, from ob- 
taining employment with any other person, such person 
is punishable as provided in section 94-3555, and is liable 
in punitive damages to such discharged person, to be re- 
covered by civil action; no person is prohibited from 
informing, by word or writing, any person to whom such 
discharged person or employee has applied for employ- 
ment, a truthful statement of the reason for such discharge. 


Section 41-1310. Blacklisting Prohibited. If any com- 
pany or corporation in this state authorizes or allows any 
of its agents to blacklist, or any person does blacklist, any 
discharged employee, or attempts by word or writing, or 
any other means whatever, to prevent any discharged em- 
ployee, or any employee. who may voluntarily left said 
company’s service, from obtaining employment with another 
person, except as provided for in the next preceding sec- 
tion, such company or corporation or person is liable in 
punitive damages to such employees so prevented from 
obtaining employment, to be recovered by him in civil 
action; and is also punishable as provided in section 94-3555. 


Section 41-1311. Employee to be Furnished Reason for 
Discharge. It is the duty of any person, after having dis- 
charged any employee from his service, upon demand by 
such discharged employee, to furnish him in writing a full 
succinct, and complete statement of the reason of his 
discharge, and if such persons refuses so to do within a 
reasonable time after such demand it is unlawful thereafter 
for such person to furnish any statement of the reason of 
such discharge to any person, or in any way to blacklist 
or prevent such discharged person from procuring employ- 


ment elsewhere, subject to the penalties and damages pre- 
scribed in this chapter. 


Section 41-1312. Certain Acts Extended to Those En- 
gaged in Mining. For the purposes of this act, all pro- 
visions of section 41-1301 to 41-1311, shall extend to and 
govern every person, firm, partnership or corporation en- 
gaged in the business of extracting, or of extracting and 
refining or reducing metal and minerals, or mining for 
coal, or drilling for oil, save and except such persons, firms, 
partnerships or corporations as have a free and unencum- 
bered title to not less than one-half (%) the fee of the 
property being worked; for this purpose outstanding un- 
paid or unredeemed tax sale certificate shall not be con- 
sidered an encumbrance. 


Section 41-1313. Operator to File Statement. Every 
person, firm or partnership coming within the provisions 
of this act shall before commencing operations file with 
the commissioner of labor of the state of Montana and 
also in the office of the county clerk and recorder of each 
county where such operations are to be carried on, a veri- 
fied statement showing the names and addresses ofeach 
party interested therein, or, if a corporation, the names 
and addresses of its officers and directors, the principal 
place of business of such corporation and the names and 
addresses of the person, or persons, resident of Montana, 
designated as the person, or persons, upon whom service 
of the process may be made. 


Section 41-1314. Penalty for Failure to File. Every 
person, firm, partnership or corporation failing to file a 
statement with the commissioner of labor and in the of- 
fices of the county clerks and recorders, as provided in 
section 41-1313 shall be deemed guilty of a misdemeanor 
and punishable as provided by law. 


Section 41-1315. Commissioner to Report Violations to 
County Attorney. (1) Whenever it shall appear from re- 
liable information satisfactory to the commissioner of 
labor of the state of Montana that any person, firm, part- 
nership or corporation engaged in the business mentioned 
in section 41-1312, and not exempt from the effect of this 
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act, shall have failed to pay any wages or salaries due his 
employees as required by section 41-1301 to 41-1311, he 
shall have the right to deliver such information to the 
county attorney of the county wherein the operations of 
the employer are being carried on and to request such 
county attorney to file a complaint in the district court 
of said county in accordance with the provisions of this 
act and said sections 41-1301 to 41-1311. 


(2) Should such complaint be filed by the county at- 
torney upon his own motion, or at said request of said 
commissioner of labor, the same shall pray that relief be 
had against the employer for the greatest security for 
the payment of salaries and wages of the employees; pro- 
vided, however, that any such employees may make com- 
plaint direct to the county attorney relative to any viola- 
tion of this act or of said sections 41-1301 to 41-1311. If 
said county attorney believes, after receiving said informa- 
tion, that the provisions of section 41-1301 to 41-1311, or 
any thereof, have been violated, and that such violation or 
violations of said sections 41-1301 to 41-1311 was or were 
wilful, or that the financial condition of the employer is 
such as to endanger employees in receiving prompt pay- 
ment or collection of wages, it shall be his duty to file 
the complaint aforesaid in said district court. 


(3) The county attorney of the county shall promptly 
notify the commissioner of labor of any complaint made 
by any employee relative to the violation of any of the 
provisions of this act or said sections 41-1301 to 41-1311, 
and shall in writing keep said commissioner of labor advised 
of each step in any proceeding taken by said county at- 
torney thereunder. Upon the filing of such complaint, 
summons shall issue thereon and a copy of such complaint 
and a copy of the summons shall be served upon the 
employer who shall have ten (10) days after such service 
to appear and defend such action. All proceedings upon 
such complaint shall be promptly prosecuted. 


Section 41-1316. District Court Proceedings. Upon the 
conclusion of the hearing upon such complaint, the judge 
of the district court may make findings and shall issue an 
order to the employer in default to pay within five (5) 
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days all wages and salaries found by the court to be due 
and unpaid; or an order to appear before the court within 
ten (10) days and show cause why a judgment and order 
should not issue requiring said employer to give bond for 
the payment of all wages and salaries then due and there- 
after to accrue to his employees within said county. Service 
of such order shall be made at least five (5) days before 
the date set for hearing or the date to which such hearing 
may be continued by the court upon good cause shown. 


Section 41-1317. Hearing—Decree—Restraining Order 
—Bond. (1) Upon the hearing of such order, if the 
court shall determine that the default of said employer in 
the payment of wages and salaries was wilful, or that the 
financial condition of the employer is such to endanger or 
delay or impede employee in collecting their wages and 
salaries, or that the employer is a nonresident of the state 
of Montana without visible property in said county subject 
to execution, or who has within two (2) years defaulted 
in payroll payments, the court may adjudge and decree 
that the employee or employees are endangered in the 
collection of their just demands, and the court may issue 
a restraining order against the employer forbidding further 
prosecution of operations by said employer until after the 
employer has furnished a good and sufficient bond, in form 
to be approved by the court with good and sufficient surety 
or sureties who can and do legally justify, and deposit 
said bond with the clerk of court of said county, obli- 
gating the employer to pay all wages and salaries as re- 
quired by said sections 41-1301 to 41-1311. Said bond 
may be that of a surety company licensed and authorized 
to do business within the state of Montana, or of two (2) 
owners of real estate situate in said county and who can 
and do justify as sureties in the same manner as sureties 
justify on appeal bonds or bail bonds. Said bond shall be 
in the sum of not less than five hundred dollars ($500.00) 
for each unit of five (5) men or less employed by such 
person, firm, partnership, or corporation. Any person 
whose wages or salary has remained unpaid for fifteen (15) 
days or more after due, shall have the right to sue upon 
said bond for the recovery of his wages or salary. 
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(2) Said bond shall continue in force for one (1) year. 
Said bond shall run in the name of the state of Montana 
and shall be examined and approved by- the judge of the 
district court, said approval to be endorsed thereon; pro- 
vided, however, that nothing contained in this act shall 
be considered as requiring any person, firm, partnership or 
corporation to file a bond or bonds if he or it pays for all 
labor in full each day, or where such labor has. been per- 
formed upon a written building or construction contract 
to furnish material or other consideration as well as labor; 
provided, however, that nothing herein shall prohibit the 
making or entering into any wages or working agreement, 
such as grubstake agreements and/or similar agreements; 
provided such employer or contractor keeps in force proper 
working compensation insurance. 


Section 41-1318. Service of Process. All orders and 
other process provided for in this act shall be served by 
the sheriff upon the employer in the same manner as a 
summons in a civil suit is served; service upon any partner 
or member of any firm shall be considered service upon 
each partner and each member of the firm. In event that 
the employer is a non-resident, or a corporation without 
officers or directors within the county, who cannot con- 
veniently and promptly be found for service, then service 
upon the manager, superintendent or foreman in charge of 
the work, or, there being none such, then posting a copy 
of the order, or other process provided to be served herein, 
in a conspicuous place at or near the entrance to the prin- 
cipal workings shall be deemed sufficient service. 


Section 41-1319. Enjoining Further Operations. In 
event that the bond ordered by the district court is not 
executed and filed with the county treasurer within the 
time fixed by the court, the court may, if he deem the 
persons working for such employer to be insecure in the 
prompt payment or collection of their wages or salaries, 
enjoin any and all further operations of said employer 
within the state of Montana, for a period of one (1) year, 
at any mine or reduction works, or oil well or until the 
order, judgment or decree of the court shall have been 
fully complied with. The said district court shall include 
in any order, judgment, or decree against the employer, 
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all costs of the proceeding, which shall be taxed against 
the employer and paid into the clerk of the court to be 
by him deposited with the county treasurer to the general 
fund of the county. The county attorney of the county 
_ wherein such proceedings are had, or the attorney general 
of the state, shall, at his or their discretion, file such action 
and prosecute the same. 


Section 41-1320. Punishment of Employer for Contempt. 
In event the employer fails for thirty (30) days or more 
to pay the costs of the proceeding and/or fails to furnish 
the bond required by the court, the court may proceed 
against and punish said employer for contempt of court. 


Section 41-1321. Court May Order Publication of No- 
tice. In the discretion of the court, it may order the clerk 
of the court to publish a brief notice or memorandum in 
a newspaper published in the county, of the entry of the 
order against the employer, requiring said employer to 
furnish said bond, said publication shall be for four (4) 
consecutive weeks. The cost of such publication shall be 
assessed against the employer as one of the costs of the 
proceeding. 


Section 41-1322. Attorney Fee — Assessment as Costs. 
In event any person whose wages or salary has remained 
unpaid for fifteen (15) days or more after due, shall bring 
suit as in section 41-1317 provided the court shall assess 
as costs against the unsuccessful party a reasonable at- 
torney fee. 


Section 41-1323. Review by Supreme Court on Certio- 
rari In event any employer against whom an order to 
furnish the bond described in this act feels aggrieved by any 
order or injunction of the district court, he shall be en- 
titled, upon payment for the transcript of record, to have 
his objections and exceptions reviewed and determined by 
the supreme court as upon a writ of certiorari. 


Section 41-1324. Remedy Cumulative. The remedy here- 
in provided for the greater security for the payment of 
wages and salaries and the collection thereof, shall be in 
addition to any remedy now provided by law for the pay- 
ment and collection of wages and salaries. 
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Section 71-1001. Definitions. (a) “Payments” means 
money payments to persons having silicosis as herein de- 
fined. 


(b) “Silicosis” means a fibrotic condition of the lungs 
due to the inhalation of silica dust which results in total 
disability to do manual labor. 


(c) “Examining board” means three (3) physicians, as 
herein defined, or a lesser number, if the state department 
of public welfare shall so determine. 


Section 71-1002. Administration. (a) The state de- 
partment of public welfare is hereby authorized and charged 
with the general supervision of this chapter under the 


powers, duties and functions as prescribed in sections 
71-201 to 71-232. 


(b) The county departments of public welfare shall 
have the local administration and supervision of this chap- 
ter, subject to the powers, duties and functions prescribed 
for county departments in sections 71-201 to 71-232. 


(c) The state department shall formulate a plan and 
promulgate regulations for the operation of this chapter, 
and said plan shall be in effect in each and every county 
in the state and shall be uniform throughout the state. 


(d) The state department of public welfare shall have 
printed and distributed copies of this act to all county 
welfare departments, and shall prescribe the form of and 
print and supply to the county welfare departments blanks 
of application, reports, and such other forms as may be 
necessary in relation to carrying out this chapter. 


(e) All rules and regulations of the state department 
of public welfare made under this chapter shall be binding 
upon the county department of public welfare. The state 
board of public welfare shall make such rules and regu- 
lations and take such action as may be necessary or de- 
sirable for carrying out the provisions of this chapter. 


({) The state department shall cooperate with the 
federal government in all matters of immediate concern 
pertaining to silicosis. 
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(zg) The state department shall publish an annual 
report and interim reports as may be necessary or re- 
quired or asked for by the governor. 


(h) The county departments of public welfare shall 
.administer the provisions of this chapter in the respective 
counties, subject to the rules and regulations prescribed by 
the state department pursuant to the provisions of this 
chapter. 


(i) The state department shall designate the pro- 
cedure to be followed in securing a competent medical 
examination for the purpose of determining silicosis in 
each individual applicant. 


(j) The state department shall designate suitable physi- 
cians from the staff of the physicians of the Montana state 
tuberculosis sanitarium, to examine applicants for aid under 
this chapter. 


(k) The state department shall pay the actual trans- 
portation expenses of any applicant from the place of his 
residence in the state to the place of examination and re- 
turn, if upon said examination it is determined the ap- 
plicant has silicosis as defined in this act. 


(1) The state department shall develop and cooperate 
with the other agencies in developing measures for the 
prevention of silicosis. 


Section 71-1003. Eligibility Requirements for Aid to 
Persons Having Silicosis, as Herein Defined. Payments 
shall be made under this act to any person who: 


(a) Has silicosis, as defined in section 71-1001 of the 
Revised Codes of Montana of 1947, which results in his 
total disability so as to prevent him from engaging in 
a gainful occupation. The term “gainful occupation” as 
used herein shall not be construed to mean occasional or 
intermittent light employment where the ability to do 
manual labor is not essential, but shall mean any person 
having an income from any other source exceeding one 
hundred fifty dollars ($150.00) per month. 


(b) Has resided in and been an inhabitant of the 
state of Montana for ten (10) years, or more, immediately 
preceding the date of the application. 
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(c) Has silicosis and is entitled to payments under 
this act, but who is not at the time of receiving a pay- 
ment, an inmate of a penal institution, or is not a patient 
or inmate of any institution for the treatment of mental 
diseases, or is not a patient in a medical institution as a 
result of having been diagnosed as having a psychosis. If 
the person to whom payment has been ordered to be paid 
is an inmate of Montana state tuberculosis sanatorium, then 
and in that case the payment herein provided for shall be 
made to his wife and children, if any. 


(d) Is not receiving, with respect to any month for 
which he would receive a payment under this act, com- 
pensation under the workmen’s compensation act of the 
state of Montana, which will equal the sum of seventy- 
five dollars ($75.00), hereunder. If he is receiving pay- 
ments under the workmen’s compensation act which is less 
in the aggregate than seventy-five ($75.00), then he is 
entitled to a payment under this act of the difference 
between the amount received under the workmen’s com- 
pensation act and seventy-five dollars ($75.00) per month. 


Section 71-1004. Amounts of Payments. Subject to the 
provisions of this act and the deductions herein provided, 
any person who has silicosis, as defined in this part, and 
who has, subject to the regulations and standards of the 
state and county departments, been determined by the state 
department to be entitled to a payment under this part for 
silicosis, shall be granted a payment by the said state 
department of seventy-five dollars ($75.00) per month 
subject to such appropriations as may from time to time 
be made. The legislature shall authorize such additional 
appropriations as may be necessary to make the increased 
monthly payments provided herein. 


Section 71-1005. Application for Payments. Applica- 
tion for payment-under this chapter shall be made by 
the person seeking such payment to the county office of 
the county department in the county in which the appli- 
cant i§ a resident. The application shall be in writing or 
reduced to writing in the manner and upon the form pre- 
scribed by the state department. The application form may 
be filled in and written by a person authorized by the 
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county department. If the applicant is unable to sign his 
or her name on the application, a duly witnessed mark 
may be used. 


Section 71-1006. Investigation of Applications. When- 
ever a county welfare department receives an application 
for a payment under this chapter an investigation and 
record shall be promptly made of the validity of the claim. 
The object of such investigation shall be to ascertain 
whether or not the applicant is entitled to a payment under 
the provision of this chapter, and such other information 
as may be required by the rules of the state public welfare 
department. The investigation of such applicant shall be 
conducted by the staff workers or investigators of the 
county department. The physicians designated by the state 
department as herein provided shall constitute an examin- 
ing board for such clinical, pathological, X-ray and Roent- 
gen examinations as in the opinion of the examining board 
may be necessary to determine whether or not the applicant 
has silicosis, as herein defined. A certified report of such 
examination from the examining board of physicians must 
be attached to the investigation report. 


Section 71-1007. Making Payment. Upon the comple- 
tion of such investigation the county department shall for- 
ward the investigation report, together with the certified 
report from the examining board of physicians to the state 
department and the state department shall determine wheth- 
er or not the applicant is entitled to a payment under this 
chapter. The state department shall then notify the county 
department and the applicant of its decision. 


Section 71-1008. Conformity With Acts of Federal Gov- 
ernment. If and when the government of the United States 
makes grants to states in aid and allowing payments to 
persons having silicosis, as herein defined, the public wel- 
fare department of the state of Montana is hereby author- 
ized to administer in the state of Montana such grants in 
aid and payments in addition to grants made by this act. 
The total payments to any individual under this act shall 
not exceed seventy-five dollars ($75.00) per month ex- 
clusive of any grants made by Congress. 


aor ss 


Section 41-1201. Apprenticeship Council. (a) The 
commissioner of labor and industry shall appoint an ap- 
prenticeship council, composed of three (3) representatives 
each from employer and employee organizations respec- 
tively. The terms of office of the members of the appren- 
ticeship council first appointed by the commissioner of 
labor and industry shall be as follows: One (1) repre- 
sentative each of employers and employees shall be ap- 
pointed for one (1) year, two (2) years, and three (3) 
years respectively. On and after July 1, 1957, each mem- 
ber shall be appointed by the governor of the state of 
Montana for a term of three (3) years. Each member shall 
hold office until his successor is appointed and has quali- 
fied, and any vacancy shall be filled by appointment by 
the governor of the state of Montana for the unex- 
pired portion of the term. The state official who has been 
designated by the state board of vocational education as 
being in charge of trade and industrial education and the 
state official who has immediate charge of the state pub- 
lic employment service shall be ex-officio members of said 
council without vote. 


(b) Subject to the approval of the federal committee on 
apprenticeship, the apprenticeship council shall: (1) estab- 
lish standards for apprenticeship agreements in conformity 
with the provisions of this act; (2) issue such rules and 
regulations as may be necessary to carry out the intent 
and purposes of this act; and (3) perform such other duties 
as are hereinafter imposed. Not less than once every two 
years the apprenticeship council shall make a report through 
the governor of the state of Montana of its activities and 
findings to the legislature which shall be made available 
to the public. 


(c) The council may accept from the federal govern- 
ment or any agency thereof or from any state agency, any 
funds made available to carry out purposes within the 
scope of the activities and purposes of the apprenticeship 
council and to use such funds as said council may direct, 
for the purposes for which said funds are made available. 

(d) A per diem of fifteen dollars ($15.00) plus actual 
and necessary expenses for meals and lodging, such ex- 
penses not to exceed that paid other state officials or 
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employees, shall be paid each voting member of the state 
apprenticeship council, or their authorized representatives, 
while in official travel status and while attending official 
meetings for each whole or part of any calendar day. Such 
voting members, or their representative shall be reim- 
bursed a mileage rate and the same is paid other~ state 
officials or state employees, for use of personally-owned 
vehicles to attend official meetings from any point in the 
state of Montana to the place of meeting in Montana and 
return. A maximum of three hundred dollars ($300.00) 
shall be the limitation for the combined per diem, expenses 
and mileage payments as provided for herein, for each 
voting member of said council, or their representatives, 
during the twelve (12) consecutive month period of any 
fiscal year from July first of one year to June thirtieth of 
the next following year. 


Section 41-1202. Duties of State Apprenticeship Coun- 
cil. The state apprenticeship council by a majority of a 
vote shall: 


(1) encourage and promote the making of apprentice- 
ship agreements conforming to the standards established 
by or in accordance with this act; 


(2) register such apprenticeship agreements as are in 
the best interests of the apprenticeship and conform to the 
standards established by or in accordance with this act; 


(3) keep a record of apprenticeship agreements and 
upon performance thereof issue certificates of completion 
of apprenticeship; 


(4) terminate or cancel any apprenticeship agreements 
in accordance with the provisions of such agreements; and 
who 


(5) may act to bring about the settlement of differ- 
ences arising out of the apprenticeship agreement where 
such differences cannot be adjusted locally or in accord- 
ance with the established trade procedure. 


Related and supplemental instruction for apprentices, 
coordination of instruction with job experience, and the 
selection and training of teachers and coordinators for such 
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instruction shall be the responsibility of state and local 
boards responsible for vocational education. The voting 
members of the apprenticeship council are authorized to 
appoint such other personnel as may be necessary to aid 
the apprenticeship council in the execution of their func- 
tions under this act. 


Section 41-1203. Local and State Joint Apprenticeship 
Committees. Local and state joint apprenticeship commit- 
tees may be approved, in any trade or group of trades, in 
cities or trade areas, by the apprenticeship council, when- 
ever the apprentice training needs of such trade or group 
of trades justifies such establishment. Such local or state 
joint apprenticeship committees shall be composed of an 
equal number of employer and employee representatives 
chosen from names submitted by the respective local or 
state employer and employee organizations in such trade 
or group of trades. In a trade or group of trades in which 
there is no bona fide employer or employee organization, 
the joint committee shall be composed of persons known 
to represent the interests of employers and of employees 
respectively, or a state joint apprenticeship committee may 
be approved as, or the council may act itself as, the joint 
committee in such trade or group trades. Subject to the 
review of the council and in accordance with the standards 
established by this act and by the council, such committee 
shall devise standards for apprenticeship agreements and 
give such aid as may be necessary in their operation, in 
their respective trades and localities. 


Section 41-1204. Standards for Apprenticeship Agree- 
ments. Standards for apprenticeship agreements are as 
follows: 


(1) A statement of the trade or craft to be taught 
and the required hours for completion of apprenticeship 
which shall not be less than four thousand (4,000) hours 
of reasonably continuous employment. 


(2) A statement of the processes in the trade or craft 
divisions in which the apprentice is to be taught and the 
approximate amount of time to be spent at each process. 
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(3) A statement of the number of hours to be spent 
by the apprentice in work and the number of hours to be 
spent in related and supplemental instruction which instruc- 
tion shall not be less than one hundred forty-four (144) 
hours per year. 


(4) <A statement that apprentices shall be not less than 
sixteen (16) years of age. 


(5) A statement of the progressively increasing scale 
of wages to be paid the apprentice. 


(6) Provision for a period of probation during which 
the apprenticeship council, when authorized by the council, 
shall be directed to terminate an apprenticeship agreement 
at the request in writing of any party thereto. After the 
probationary period the apprenticeship council, when au- 
thorized by the council, shall be empowered to terminate 
the registration of an apprentice upon agreement of the 
parties. 


(7) Provision that the services of the apprenticeship 
council may be utilized for consultation regarding the set- 
tlement of the differences arising out of the apprenticeship 
agreement where such differences cannot be adjusted lo- 
cally or in accordance with the established trade procedure. 


(8) Provisions that if an employer is unable to fulfill 
his obligation under the apprenticeship agreement he may 
transfer such obligation to another employer. 


(9) Such additional standards as may be prescribed in 
accordance with the provisions of this act. 


Section 41-1205. Apprenticeship Agreements. For the 
purpose of this act an apprenticeship agreement is: 


(1) An individual written agreement between an em- 
ployer and apprentice, or 


(2) a written agreement between an employer, or an 
association of employers, and an organization of employees 
describing conditions of employment for apprentices, or 


(3) a written statement describing conditions of em- 
ployment for apprentices in a plant where there is no 
bona fide employee organization. 
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All such agreements shall conform to the basic standards 
and other provisions of this act. 


Section 10-201. Employment of Children Under Sixteen 
Years in Certain Occupations Prohibited. Any person, 
company, firm, association or corporation engaged in 
business in this state, or any agent, officer, foreman, or 
other employee having control or management of employees, 
or having the power to hire or discharge employees, who 
shall knowingly employ or permit to be employed any 
child under the age of sixteen years, to render or perform 
any service or labor, whether under contract of employ- 
ment or otherwise, in, on, or about any mine, mill, smelter, 
workshop, factory, steam, electric, hydraulic, or compressed- 
air railroad, or passenger or freight elevator, or where 
any machinery is operated, or for any telegraph, telephone, 
or messenger company, or in any occupation not herein 
enumerated which is known to be dangerous or unhealth- 
ful, or which in any way detrimental to the morals of 
said child, shall be guilty of a misdemeanor and punish- 
able as hereinafter provided. 


Construction. 


Construing this section, which prohibits the employ- 
ment of children under the age of sixteen years in certain 
specified occupations, closing with the words “or in any 
occupation not herein enumerated which is known to be 
dangerous” held that by the latter clause a separate class 
of occupations is designated, independent of in addition 
to those theretofore specifically named, and that such oc- 
cupations may not, under the ejusdem generis rule, be 
held to mean occupations of the same kind and character 
as those previously enumerated. Burk v. Montana Power 
Co5 79°M2552,.63 et seq; 255°P 338% 


Invalidity of Act as to Dangerous Occupations Not Spe- 
cifically Enumerated. 


HELD: That the legislature undertakes to define a 
new offense the statute must be so explicit that all persons 
subject to its penalty may know what acts to avoid, and 
that under that rule the provisions of this section making 
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it a misdemeanor to employ a child under the age of six- 
teen years “in any occupation * * * known to be danger- 
ous” is so uncertain as to the kind and nature of occu- 
pations extended to come within the prohibited class, as 
to render it void. Burk v. Montana Power Co., 79 M. 52, 


63, et seq., 225 p. 337. 


Id. Courts cannot take judicial notice of the fact that 
a given employment enumerated in this section, is an oc- 
cupation known to be dangerous within the meaning of 
the child labor law. 


Id. In an action for personal injuries sustained by a 
minor under the age of sixteen years while employed in 
driving a team in logging operations, who though com- 
pensated for the injuries under the workmen’s compensa- 
tion act, based his action on the common-law liability of 
his employer on the theory that his employer was lawful 
under the child labor law and therefore he was not bound 
by the compensation act, held, in view of the holding 
above that the section of the child labor law so far as it 
appertains to occupations not specifically named is void, 
that plaintiff’s contention as to the illegality of his em- 
ployment cannot be sustained. 


Id. Laws which create crime must be so explicit that 
all persons subject to their penalties may know what acts 
to avoid. 


Knowledge 


Since a corporation defendant in an action based on 
a violation of the child labor law can have vicarious 
knowledge of any fact, the knowledge of its managing of- 
ficers that a minor of the prohibited age was being em- 
ployed in a proscribed labor constitutes the knowledge re- 
quired by the act. Daly v. Swift & Co. 90 M. 52, 61, 
300 p. 265. 


Id. The fact that a boy under the forbidden age of 
sixteen years was employed by an independent contractor 
in making repairs on a freight elevator when injured was 
immaterial, it having been defendant company’s duty, be- 
ing in full possession of the building and elevator and 
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with the knowledge that he was engaged in forbidden 
labor, to see to it that he was not permitted to continue 
therein. 


Negligence Per Se 


Violation of the child labor laws, though merely penal, 
forms the basis for an action for damages for injuries to 
the minor, and the general rule that violation of a statute 
enacted for the protection of the public is negligence per 
se applies. Day v. Swift & Co., 90 M. 52, 61, 300 p. 265. 


Section 10-202. Liability of Parent. Any parent, guard- 
ian, or other person having the care, custody, or control 
of any child under the age of sixteen years, who shall per- 
mit, suffer, or allow any such child to work or perform 
service for any person, company, firm, association, or cor- 
poration doing business in this state, or who shall permit 
or allow any such child over whom he has such care, 
custody, or control to retain such employment as is pro- 
hibited in the preceding section whether under contract of 
employment or not, shall be guilty of a misdemeanor and 
punishable as hereinafter provided. 


Section 10-203. Record of Children Under the Age of 
Sixteen Years. The commissioner of labor and industry 
shall compile and preserve in his office from reports made 
to him by the county superintendent of schools, as other- 
wise provided a full and complete list of the name, age, 
date of birth, and sex of each child, and the names of the 
parents or guardians of each child under the age of sixteen 
years who is now or may hereafter become a resident of 
this state, and such list shall be the official record of the 
age of children in this state. 


Section 10-204. Age Certificates. Upon obtaining the 
age of sixteen years any child may make application to the 
commissioner of labor and industry for an age certificate, 
which must be presented to any employer with whom such 
child may seek employment. The employer, if such em- 
ployment be given, must countersign the certificate and 
return the same to the commissioner of said bureau, who 
shall keep the same on file in his office. Any person, firm, 
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company, association, or corporation who employs or per- 
mits to be employed in any occupation prohibited by sec- 
tion 10-201, any child without such certificate showing the 
child to be at least sixteen years of age, shall be guilty of 
a misdemeanor and punishable as hereinafter provided, 
should such child prove to be less than sixteen years of 
age. 


Cited: 


Burkiwvisevlontana, Power Co... 79,65 «4 52,.-63;,..255 
Daroose 
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HELD: The division of labor of the Department of 
Agriculture, Labor and Industry should not issue an age 
certificate to anyone under the age of sixteen years re- 
gardless of the nature of the employment for which such 
certificate is sought. 


Section 10-205. Enforcement of Act. To enforce this 
act the commissioner of labor and industry, the bureau of 
child and animal protection, and all county attorneys shall, 
each upon their own volition, or upon the sworn complaint 
of any reputable citizen that this act is being violated, make 
prosecutions for such violations. 


Section 10-206. Penalties. Every person, firm, com- 
pany, association, or corporation who violates any of the 
provisions of this act shall be guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of not 
less than twenty-five dollars nor more than five hundred 
dollars, or by imprisonment in the county jail for a period 
of not less than thirty days nor more than six months, or 
by both such fine and imprisonment. 


Section 10-207. Prohibiting Employment of Children in 
Mines. Any person, corporation, stock company, or asso- 
ciation of persons, owning or operating any underground 
mine, or any officer, agent, foreman, or boss, having the 
control or management of employees, or having the power 
to hire or discharge employees, who shall employ or know- 
ingly permit to be employed, any child under the age of 
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sixteen years, for work or service in any such mine, or 
the underground workings thereof, or permit or allow any 
such child to render or perform any work or service what- 
ever in such mine, whether under contract of employment 
or otherwise, shall be guilty of a misdemeanor and punish- 
able as hereinafter provided. 


Section 10-208. Employment of a Child in a Mine— 
Penalty. Every person who receives or employs any child 
under sixteen years of age in any underground works or 
mine, or in any similar business, is punishable by a fine 
not exceeding one thousand dollars. 


Section 10-209. Parent Permitting Employment Guilty 
of Misdemeanor. Any parent, guardian, or other person 
having the care, custody, or control of any child under the 
age of sixteen years, who shall permit, suffer or allow such 
child to work in any mine having underground workings, 
or who shall permit or allow any such child over whom 
they may have such care, custody, or control to retain em- 
ployment in any such mine, or who, after having knowledge 
that any such child has taken employment in any such 
mine, or is performing work or service therein, whether 
under contract of employment or not, shall fail forthwith 
to notify the person or corporation owning or operating 
such mine, or some officer, foreman, or employee thereof 
having the power to hire or discharge employees, of the 
age of such child, shall be guilty of a misdemeanor and 
punishable as hereinafter provided. 


Section 10-210. Penalties. Any person or corporation 
violating any of the provisions of this act shall be guilty 
of a misdemeanor, and upon conviction thereof shall be 
punished by a fine not less than twenty-five nor more 
than five hundred dollars, or by imprisonment in the county 
jail for a period of not less than thirty days nor more 
than six months, or by both such fine and imprisonment. 


Section 41-1135. Employment of Persons Under Twen- 
ty-One as Bartenders Forbidden. No person under the 
age of twenty-one (21) years of age shall be employed 
as a bartender, waiter, or waitress whose duty is to serve 
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customers purchasing liquors, beer or wines in any estab- 
lishment which sells liquors, beer or wines at retail. 


Section 41-1136. Penalty. Any retail vendor of liquors, 
beer or wines who employs any such person under the age 
- of twenty-one (21) years is guilty of a misdemeanor. 


Section 41-1110. Strip Mining Defined. That for the 
purpose of this act “strip mining”, is defined as the removal 
of the over burden, and coal or other materials from the 
ground, and all of the operations pertaining thereto, with- 
out the necessity of providing timbers for the holding of 
said ground in place. 


Section 41-1111. Hours of Labor in Strip Mining. A 
period of not more than eight (8) hours will constitute a 
day’s labor of all employees working in “strip mining” ex- 
cept in cases of emergencies for the protection of life or 
property when same is in danger, 


Section 41-1112. Penalty for Violations. Any person. 
company, corporation, or lessee of the same, who shall 
violate the provisions of this act, shall upon conviction 
be punished by a fine of not less than fifty dollars ($50.00), 
or more than six hundred ($600.00), or by imprisonment of 
not less than thirty (30) days or more than seven (7) 
months, or both such fine and imprisonment and each and 
every day that such person, company, corporation, or lessee 
may continue to violate the provisions of this act shall be 
considered a separate and distinct offense and shall be 
punishable as such. 


Section 41-1603. Commissioner of Labor and Industry 
—Term—Salary—Oath—Bond. The term of office of the 
commissioner of labor and industry appointed at this time 
shall terminate on March 4, 1953; and, the term of office 
of the commissioner of labor and industry appointed there- 
after shall be four (4) years and until his successor is 
appointed and qualified. The commissioner shall receive 
an annual salary of six thousand dollars ($6,000.00) payable 
monthly. Before entering on the duties of his office, he 
must take and subscribe to the oath of office prescribed 
by section I, Article XIX of the Montana Constitution 


md REN 


and execute an official bond in the amount of one thousand 
dollars ($1,000.00). 


Section 3-1503. Examination of Witnesses — Inspection 
of Factories, etc. In discharging the duties imposed upon 
the division of labor and publicity, the commissioner of 
labor and industry shall have power to administer oaths, to 
examine witnesses under oath, to take depositions or cause 
same to be taken, to deputize any male citizen over the 
age of twenty-one years to serve subpoenas upon witnesses, 
and to issue subpoenas for the attendance of witnesses be- 
fore him in the same manner as for attendance before 
district courts. The commissioner of labor and industry 
shall likewise have the authority to inspect any mine, fac- 
tory, workshop, smelter, mill warehouse, elevator, foundry, 
machine shop, or other industrial establishment, and any 
person who shall refuse to the commissioner admission to 
any of the industrial establishments herein enumerated 
when admission is requested for the purpose of inspection, 
or who shall, when requested by the commissioner, wil- 
fully neglect or refuse to furnish to him any statistics or 
other information which may be in the possession or under 
the control of such person, or who shall refuse to obey 
any subpoena issued by the commissioner, shall be deemed 
guilty of a misdemeanor and be punished accordingly. Noth- 
ing herein contained shall in any manner confer upon the 
commissioner of labor and industry the authority to inter- 
fere in any manner with the conduct of the matters under 
the control of the industrial accident board, nor shall said 
commissioner be charged with the duty of enforcing any 
of the laws of the state of Montana pertaining to the af- 
fairs of said industrial accident board, nor with the enforce- 
ment of the safety provisions of the workmen’s compensa- 
tion act. 


Section 3-1504. Statistics—Preparation and Publication. 
The department of labor and industry, through the division 
of labor and publicity, shall prepare statistics and data, 
and shall publish a report relating to the commercial, min- 
ing, manufacturing and other resources of the state, and 
such report shall be published and distributed in such form 
and quantity as in the judgment of said department may 
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be deemed expedient and practicable. All reports sent 
out by said department shall bear a certificate thereon 
to the effect that they are issued by the authority of the 
state of Montana. The department shall also open cor- 
respondence with bureaus of emigration, boards of trade, 
and other organizations who are willing to assist in dis- 
seminating information in regard to the climate, industries 
and resources of the state of Montana to the end that 
such information may become as generally available as 
possible. 


Section 3-1505. Duty of Public Officers to Furnish 
Statistics. It is hereby made the duty of all state and 
county officers to furnish to the division of labor and 
publicity any data, statistics, and information under their 
control when requested by the said department, relating to 
the population, industries, climatic conditions, and as- 
sesses valuation of the state or any subdivision thereof. 


Section 41-1401. Definition of Terms Used in Act. The 
term “person” when used in this act, means and includes 
any individual, company, association, or corporation, or their 
agents, and the term “employment agency” means and in- 
cludes the business of keeping an intelligence office, em- 
ployment bureau, or other agency or office for procuring 
work or employment for persons seeking employment, 
where a fee or privilege is exacted, charged, or received, 
directly or indirectly, for procuring or assisting to procure 
employment, work, or a situation of any kind, or for pro- 
curing or providing help for any person, whether such fee 
is collected from the applicant for employment or the ap- 
plicant for help, excepting agencies for procuring employ- 
ment for school teachers exclusively. The term “fee” as 
used in this act means money or other thing of value, or 
a promise to pay money or thing of value. 


Section 41-1402. License to Conduct Employment 
Agency—Fee. No person shall open, keep, or carry on 
any such employment agency in the state of Montana, un- 
less every such person shall procure a license therefor 
from the county treasurer of the county in which such 
person intends to conduct such agency. Such license shall 
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be granted upon the payment to said county treasurer of 
a fee of five dollars annually for such employment agencies. 


Section 41-1403. Contents of License. Every license 
shall contain the name of the person licensed, a designa- 
tion of the city, street, and the number of the house in 
which the person licensed is authorized to carry on said 
employment agency, and the number and the date of such 
license. 


Section 41-1404. Application for License. The applica- 
tion for such license shall be filed not less than one month 
prior to the granting of said license, and shall be accom- 
panied by the affidavits of two or more persons who have 
known the applicant or the chief officer thereof, if the 
applicant is a corporation, for five years, stating that the 
said applicant or officer thereof is a person of good moral 
character. 


Section 41-1405. Bond of Applicant. The county treas- 
urer of each county shall require such person to file with 
his application for a license a bond in due form to the 
state of Montana, in the penal sum of three thousand dol- 
lars, with two or more sufficient securities, and conditioned 
that the obligor will not violate any of the duties, terms, 
conditions, provisions, or requirements of this act. 


Section 41-1406. Action Upon Bond. If any person 
shall be aggrieved by the misconduct of any such licensed 
person, such person may maintain an action in his own 
name upon the bond of said employment agency in any 
court having jurisdiction of the amount claimed. 


Section 41-1407. Registers to Be Kept By Licensed 
Persons. It shall be the duty of every licensed person to 
keep a register, approved by the county treasurer, in which 
shall be entered the date of every application for employ- 
ment, the name and address of the applicant, the amount 
of the fee received. Such licensed person shall also enter 
in a separate register approved by the county treasurer the 
name and address of every applicant for help, the date of 
such application, the kind of help requested, the names of 
persons sent, with the designation of the one employed, 
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the amount of the fee received, and the rate of wages 
agreed upon. The aforesaid registers of applicants for 
employment and for help shall be open during office hours 
to inspection by the county treasurer. 


Section 41-1408. Fees Which May Be Charged Appli- 
cants—Repayment of Fees. The fees charged applicants 
for any employment shall not exceed the sum of three 
dollars. In case the applicant through no fault, neglect, 
or refusal of his own, shall not obtain help or employment 
through such agency, then such licensed person shall, on 
demand, repay the full amount of the said fee, allowing 
five day’s time to determine the fact of the applicant’s fail- 
ure to obtain help or employment. 


Section 41-1409. Receipts to Be Delivered to Applicants 
for Employment and Help. It shall be the duty of such 
licensed person to give every applicant for employment 
from whom a fee shall be received a receipt in which shall 
be stated the name of said applicant, the date and the 
amount of the fee, and the purpose for which it is paid, 
and to every applicant for help a receipt stating the name 
and address of said applicant, the date and amount of the 
fee, and the kind of help to be provided. Every such re- 
ceipt shall have printed on the back thereof a copy of 
this section. 


Section 41-1410. Gifts or Other Things of Value in Lieu 
of Fees Prohibited. No licensed person shall receive or ac- 
cept any valuable thing or gift as a fee in lieu thereof, 
and no fee shall be accepted by such licensed person for 
any other purpose, directly or indirectly, by any pretense 
or subterfuge employed to evade the intent or purpose of 
this section, except as herein provided. No such licensed 
person shall divide fees with contractors or other employers 
to whom applicants for employment are sent. 


Section 41-1411. Applicants for Employment Entitled to 
Card—Contents of Card. Every licensed person shall give 
to each applicant for employment a card containing the 
name and address of such employment agency, and the 
written name and address of the person to whom the ap- 
plicant is sent for employment. 
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Section 41-1412. Copies of Act to Be Posted Where. 
Every such licensed person shall post in a conspicuous 
place in each room of such agency a plain and legible 
copy of this act. i 


Section 41-1413. Duty of Licensed Persons When Send- 
ing Contract Laborers Outside of County. Whenever such 
licensed person or any other acting for him agrees to send 
one or more persons to work as contract laborers in any 
one place outside the county in which such agency is lo- 
cated, the said licensed person shall file with the county 
treasurer, within five days after the contract is made, a 
statement containing the following items: Name and ad- 
dress of the employer, name and address of the employee, 
nature of work to be performed, hours of labor, wages of- 
fered, designation of the persons employed and terms of 
transportation. 


Section 41-1414. Female Applicants Not to Be Sent to 
Questionable Places. No licensed person shall send or 
cause to be sent any female help as servants or inmates 
to any questionable place, or place of bad repute, house 
of ill fame, or assignation house, or to any house or place 
of amusement kept for immoral purposes, the character of 
which such licensed person could have ascertained upon 
reasonable inquiry. 


Section 41-1415. False and Fraudulent Advertising — 
Name and Address of Agency to Appear on Advertising 
Matter. No such licensed person shall publish or cause to 
be published any false or fraudulent notice or advertise- 
ment; all advertisements of such employment agency by 
means of cards, circulars, or signs, and in newspaper and 
other publications, and all letterheads, receipts, and blanks 
shall contain the name and address of such employment 
agency, and no such licensed person shall give any false 
information, or make any false promise concerning employ- 
ment to any applicant who shall register for employment 
or help. 


Section 41-1416. Violation of Act a Misdemeanor — 
Penalty. Any violation of the provisions of this act shall 


constitute a misdemeanor punishable by a fine of not less 
than one hundred dollars nor more than five hundred dol- 
lars, or imprisonment for a period of not more than ninety 
days, or by both such fine and imprisonment. 


Section 41-1501. Wage Brokers to Procure License and 
Give Bond. From and after the passage of this act, no 
person, company, corporation, or association shall estab- 
lish or conduct the business of wage broker within the 
state of Montana, unless such person, company, corpora- 
tion, or association shall have first procured a license from 
the proper authorities as hereinafter provided, and shall 
have executed a bond in such sum as said authorities may 
require for the faithful carrying out of the provisions of 
this act, and of the ordinances of any town or city in which 
such business may be carried on. 


Operation and Effect 


In an action by a bank as assignee of a contractor for 
a balance due on a contract assigned as security for a loan, 
an allegation in the answer that the assignment had not 
been acknowledged nor filed with the county clerk as re- 
quired by section 41-1501 to 41-1510, regulating the busi- 
ness of wage brokers, was properly stricken, it appearing 
affirmatively that the assignor was neither a wage-earner 
nor an employee but a contractor, and therefore the as- 
signee was not a wage broker. 


Cited: 


Security State Bank of Roy v. Melchert, 67 M 535, 
539, 216 P 340. 


Section 41-1502. Issuance of License — Terms and 
Amount Thereof. The board of county commissioners of 
any county in this state, or, in case said business be car- 
ried on in any incorporated city or town, the city council 
or board of trustees of said city or town, may in their dis- 
cretion, from time to time, grant licenses to any person or 
persons, company, corporation, or association to conduct, 
or carry on the business of wage broker upon payment of 
such sum therefor, and upon such terms and conditions as 
the said board of county commissioners or city council or 
board of trustees shall by resolution or ordinance require. 
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Section 41-1503. Wage Broker Defined. Any person, 
company, corporation, or association parting with, giving, 
or loaning money, either directly or indirectly to any em- 
ployee or wage-earner, upon the security of or in con- 
sideration of any assignment or transfer of wages or salary 
of such employee or wage-earner, shall be deemed to be 
a wage broker within the meaning of this act. 


Operation and Effect 


One who parts with money, either directly or indirectly, 
in consideration of the assignment of wages, is a wage 
broker within the meaning of this section. Costello v. 
Great Falls Iron Works, 59 M 417, 418, 196 P 982. 


References: 


Security State Bank of Roy v. Melchert 67 M 535, 
539, 216 p. 340. 


Section 41-1504. Restrictions Upon Assignments of 
Wages or Salary. No assignment of his or her wages or 
salary by any employee or wage-earner to any wage broker 
for his or her benefit shall be valid or enforceable, nor 
shall any employer or debtor recognize or honor such as- 
signment for any purpose whatever, unless it be for a 
fixed and definite part or all of the wages or salary there- 
tofore earned. 


Section 41-1505. Interest on Loan—Amount and Com- 
putation. No wage broker shall ask, demand, or receive, 
either as compensation or interest, or in any other manner, 
directly or indirectly, any compensation or interest for 
the use of money advanced or loaned by him to any em- 
ployee or wage-earner in excess of twelve per cent. per 
annum, and said compensation or rate of interest shall be 
computed upon the amount actually advanced to and re- 
ceived by the employee or wage-earner, and shall include 
all commissions or compensation whatsoever to the wage 
broker or any other person for making or procuring said 
loan. 


Section 41-1506. Wife Must Join in Assignment of 
Wages—Acknowledgement. No assignments of his wages 
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or salary to a wage broker by a married man, who shall 
have a wife residing in this state, shall be valid or en- 
forceable without the consent of his wife, evidenced by her 
signature to said assignment, executed and acknowledged 
before a notary public or other officer empowered to take 
acknowledgments, and no wage broker or person connected 
with him, directly or indirectly, shall be authorized to take 
any such acknowledgments. 


Section 41-1507. Assignments Invalid Without Notice 
to Employer — Filing Assignments. No assignment of 
wages or salary to a wage broker shall be valid or enforce- 
able, unless notice in writing of the same, accompanied by 
a copy of the assignment, shall be given to the employer 
within one day from the date of its execution; and all 
assignments shall be filed in the office of the county clerk 
of the county where the assignor resides and no assign- 
ment shall be valid unless so filed. 


Section 41-1508. Assignment to Be Considered a Loan. 
Every purchase by a wage broker of an assignment of the 
wages or salary of any employee or wage-earner shall be 
held and considered a loan, in the sum of the amount 
actually paid to and received by such employee or wage- 
earner, and shall be subject to all the provisions of this 
act. 


Section 41-1509. Violation of Act Constitutes Misde- 
meanor—Penalties. Any person, company, corporation or 
association, and any officer, member, agent or employee 
thereof violating any or either of the provisions of sections 
41-1501 to 41-1508, both inclusive, shall be deemed guilty 
of a misdemeanor, and upon conviction shall be liable to 
a fine in the sum of not less than one hundred dollars 
($100.00) nor more than five hundred dollars ($500.00), 
for each offense or to imprisonment in the county jail 
for a period not to exceed ninety (90) days, or both, and 
in addition thereto the debt and accrued interest thereon 
shall be discharged and the security shall be void. 


Section 41-1510. Note, Instrument or Assignment Con- 
trary to Act Void. Any note, bill or other evidence of in- 
debtedness, and any assignment of wages or salary given 
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to or received by any wage broker in violation of any of 
the provisions of this act, shall be void as against the 
creditors of the assignor or transferrer. 
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HELD: (1) The general rule is that consent to or 
acceptance of an assignment on the part of the debtor or 
its official representative is not essential to the validity 
thereof, either as between the parties thereto or as against 
the debtor. 


(2) A suit of interpleader is advised, since under the 
facts submitted, it is impossible to determine whether the 
assignee is a wage broker. 


Section 11-1801. Police Department. There shall be in 
every city and town of this state a police department which 
shall be organized, managed and controlled as in this act 
provided, said act (being section 5095 to section 5108.17 
(11-1801 to 11-1833), Revised Codes of Montana, 1953, as 
amended), shall in all respects be applicable to and shall 
govern and control police departments in every such city 
or town organized under any form of municipal government 
save and except where this act is in conflict with the com- 
mission form of government, provided for in chapter 407 
(11-3101 to 11-3137) of the Revised Codes of Montana, 
1935, and amendments thereto; and where the provisions of 
said chapter and the amendments thereto pertaining to the 
commission form of government, then the provisions per- 
taining to the commission form of government shall prevail. 


Section 11-1802. Mayor or in Those Cities Operating 
Under the Commission-Manager Plan, the Manager Thereof, 
to Have Charge of Police Department. The mayor or in 
cities operating under the commission-manager plan, the 
manager thereof, of all cities and towns shall have charge 
of and supervision over the police department thereof. He 
shall appoint all members and officers thereof. Subject to 
the provisions of this act, he shall have the power to sus- 
pend or remove any member or officer of the force. He 
shall make rules and regulations, not inconsistent with the 
provisions of this act, and other laws of the state, or the 
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ordinances of the city or town council, for the government, 
direction, management, and discipline of the police force. 


Section 11-1803. Terms of Members of Police Force. 
All appointments to the police force must be appointed by 
the mayor or in those cities operating under commission- 
manager plan, the manager thereof, and confirmed by the 
city council or commission, but no such appointments must 
be made, until an application for such position on the police 
force has been filed with the mayor or in those cities operat- 
ing under the commission-manager plan, the manager there- 
of, and by him referred to the police commission, where 
such commission exists, and such applicant has successfully 
passed the examination required to be held by such police 
commission, and a certificate from such police commission 
that the applicant has qualified for such appointment has 
been filed with the mayor or in those cities operating 
under the commission-manager plan, the manager thereof. 
Every applicant who has passed such examination and 
received such certificate must first serve for a probationary 
term of not more than six months. At any time before the 
end of such probationary term, the mayor or in those cities 
operating under the commission-manager plan, the man- 
ager thereof, may revoke such appointment. After the end 
of such probationary period, and within thirty days there- 
after, the appointment of such applicant must be submitted 
to the city council or commission, and if such appointment 
is confirmed by the city council or commission, such ap- 
plicant becomes a member of the police force, and shall 
‘hold such position during good behavior unless suspended 
or discharged as provided by law. 


Section 11-1804. Police Commission Required in First 
and Second Class Cities—Other Cities and Towns May 
Provide for Commission by Ordinance. In cities of the 
first and second class the mayor or in those cities operating 
under the commission-manager plan, the manager thereof, 
shall nominate, and with the consent of the city council or 
commission appoint three residents of such city, who shall 
have the qualifications required by law to hold a municipal 
office therein, and who shall constitute a board to be 
known by the name of “police commission” who shall hold 
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office for three years and that one such member must be 
appointed annually at the first regular meeting of the city 
council or commission in May of each year.. Provided that 
at the first meeting of the council or commission in the 
month of May after the passage of this act, the mayor or 
in those cities operating under the commission-manager 
plan, the manager thereof, subject to the approval of the 
council or commission, one to serve for one year, one for 
two years and one for three years from the date of their 
appointment and confirmation. 


The compensation of the members of such board shall 
be fixed by the city council or commission not to exceed 
ten dollars per day, nor more than fifty dollars per month 
for any month for each member in cities of the first and 
second class. 


The council or commission of any town or city, other 
than a city of the first and second class, may provide by 
ordinance for such a police commission in any such city 
or town. This act shall apply to organized police depart- 
ments in every city and town of the state of Montana 
regardless of the form of government under which said 
city or town may be operating or many at any time adopt. 


Section 11-1805. Examination of Applicants for Posi- 
tion on Police Force. All applicants for positions on the 
police force, whose application shall have been referred 
to the police commission, shall be required successfully to 
undergo an examination before the police commission, and 
to receive a certificate from said commission that the ap- 
plicant is qualified for such appointment for the proba- 
tionary period upon the police force. 


It shall be the duty of the police commission to examine 
all such applicants as to their age, legal, mental, moral 
and physical qualifications, and their ability to fill the 
office as a member of the police force, it shall also be the 
duty of the police commission subject to the approval of 
the mayor, to make rules and regulations regarding such 
examination not inconsistent with this act or the laws of 
the state. 

Any applicant who shall make any false statement to 
the police commission as to his age or other qualifications 
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required, at his examination before the police commission, 
shall be subject to suspension or dismissal from the police 
force, after trial. 


Section 11-1806. Presentation and Trial of Charges 
_ Against Policemen. (1) The police commission shall have 
the jurisdiction, and it shall be its duty to hear, try and 
decide all charges brought by any person or persons against 
any member or officer of the police department, including 
any charge that such member or officer is incompetent, or 
by age, or disease, or otherwise, has become incapacitated 
to discharge the duties of his office, or of conduct unbe- 
coming a police officer or has been found guilty of any 
crime, or whose conduct has been such as to bring re- 
proach upon the police force. 


(2) Any charge brought against any member of the 
police force must be in writing in the form required by 
the police commission and a copy thereof must be served 
upon the accused officer or member at least fifteen (15) 
days before the time fixed for the hearing of such charge. 


(3) It is the duty of the police commission at the time 
set for hearing a charge against a police officer, to forth- 
with proceed to hear, try, and determine the charge ac- 
cording to the rules of evidence applicable to courts of 
record in the state of Montana. The accused shall have 
the right to be present at the trial in person and by coun- 
sel, and to be heard, and to give and furnish evidence in 
his defense. All trials shall be open to the public. 


(4) The chairman, or acting chairman, of the police 
commission, shall have power to issue subpoenas, attested 
in its name, to compel the attendance of witnesses at the 
hearing and any person duly served with a subpoena is 
bound to attend in obedience to the subpoena, and to punish 
the disobedience thereof, as is possessed by a judge of the 
district court in like cases, provided, however, that punish- 
ment for disobedience is subject to review by the district 
court of the proper county. 


(5) The police commission must, after the conclusion 
of the hearing or trial, decide whether the charge was 
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proven or not proven, and shall have the power, by de- 
cision of a majority of the commission, to discipline, sus- 
pend, remove or discharge any officer who shall have been 
found guilty of the charge filed against him. 


(6) Such action of the police commission shall, how- 
ever, be subject to modification or veto by the mayor, made 
in writing, giving reasons therefor, which shall become a 
permament record of the police commission, provided, how- 
ever, that where and when the police commission decides 
the charge not proven the decision is not subject to modi- 
fication or veto by the mayor nor subject to any review 
but is final and conclusive. 


Where the police commission decides the charge proven, 
the mayor, within five (5) days from the date of the filing 
of such findings and decision with the city clerk, may 
modify or veto such findings and decision. 


(7) When a charge against a member of the police 
force is found proven by the board, and is not vetoed by 
the mayor, the mayor must make an order enforcing the 
decision as modified, and such decision or order shall be 
subject to review by the district court of the proper county 
on all questions of fact and all questions of law. 


(8) The district court of the proper county shall have 
jurisdiction to review all questions of fact and all questions 
of law in a suit brought by any officer or member of the 
police force, but no suit to review such hearing or trial 
or for reinstatement to office shall be maintained unless 
the same is begun within a period of sixty (60) days after 
the decision of the police commission or order of the 
mayor has been filed with the city clerk. 


(9) In no case shall any officer or member of the 
police force, be discharged without a hearing or trial be- 
fore the police commission, as herein provided, in all cities 
of the first class, cities of the second class, any and all 
cities having a duly and regularly appointed, qualified and 
acting police commission form, city manager plan or under 
a mayor. 


(10) The mayor or chief of police, subject to the ap- 
proval of the mayor, shall have the power in all cases, to 
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suspend a policeman, or any officer, for a period of not 
exceeding ten (10) days in any one (1) month, such sus- 
pension to be with or without pay as the order of sus- 
pension may determine. Any officer suspended, with or 
without pay, is entitled to appeal such suspension to the 
-police:commission and it shall be the duty of the commis- 
sion to hear, try and decide all charges brought by any 
person or persons against any member or officer of the 
department. The mayor of any city shall have the power 
and authority at any time when he deems it expedient to 
employ not to exceed two (2) persons at one time for a 
period not to exceed thirty (30) days to do police duty 
who are not members of the police department. 


(11) That wherever the word “mayor” is used in this 
act, it is intended to include “city manager”, “city com- 
missioner” or any other name or designation used to iden- 
tify or designate the chief executive of any city or munici- 
pality. 


Section 11-1807. Active and Eligible Lists of Policemen 
—Filling Vacancies—Limitation of Eligible List. The city 
council shall have absolute and exclusive power to determine 
and limit the number of police officers and members to 
comprise the police force of any city, and to divide the 
police membership into two lists, one on active list, who 
are actually employed and receive pay while so employed, 
and one an eligible list, who shall not receive pay, while 
not actually employed as an officer, or member and to 
reduce the number of the police force at any time. That 
such officers or members of the active list, temporarily re- 
lieved from duty, shall become members of the eligible list 
without pay and shall be first entitled to reinstatement on 
the active list, in case of vacancy, according to their seniori- 
ty in the service, and all others on the eligible list shall be 
entitled to fill a vacancy, in order of their appointment. 
Such action of the council shall not be subject to review 
by any court. 


In no event shall there be any officers or members 
placed on the eligible list, except in case of temporary re- 
duction of the police force, when the number already on 
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the eligible list shall equal in number twenty per cent of 
the active list. 


Section 11-1808. Positions on Police Force—Reinstate- 
ment. An applicant for a position on the police force who 
has already served twenty (20) years or more in the ag- 
gregate on the police force of the city or town in the state 
of Montana in which he is applying for reinstatement, 
may make application within one (1) year from the date 
on which his name was removed from the active list of 
police officers, except that such application need not be 
made by officers who have heretofore been removed from 
said list, to the police commission of that city or town 
wherein he last served and his application must be con- 
sidered by said police commission within thirty (30) days 
after receipt of said application, and said commission shall 
not require the applicant for a position on the police force, 
and in event that the police commission recommends the 
reinstatement of said applicant as a member of the police 
force, the probationary term required of applicants for 
positions shall be dispensed with as to such applicant for 
reinstatement, and it shall be the duty of the mayor to 
submit to the city council of said city at its next regular 
meeting, the recommendation of the police commission, and 
in the event that a majority of the city council vote in favor 
of adopting the recommendation of the commission, said 
applicant shall be immediately reinstated as a police of- 
ficer in said city or town. 


Section 11-1809. Rights Upon Reinstatement. An ap- 
plicant for reinstatement under the provisions of section 
11-1808 may be reinstated and passed into the reserve list 
of police officers so as to enjoy all the benefits, pensions, 
and rights which accrue to police officers placed on the 
reserve list in said city or town; and provided further that 
the pension benefits to be allowed to such reinstated of- 
ficer shall be computed upon the basis of his last full year 
of active service on said police force. 


Section 11-1810. Exemptions of Members of Police 
Force. No member of the police force shall be liable to 
military or jury duty, or to arrest on civil process, while 
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actually on duty, nor shall he hold any other office, or be 
employed in any other department of the city or town 
government. 


Section 11-1811. Members of the Police Department Not 
_to Take Part in Political Conventions. No officer or mem- 
ber of the police department shall be a member of or a 
delegate to any political convention, nor shall he be present 
at such convention, except in the performance of duty re- 
lating to his position as such officer or member. 


Section 11-1812. Prohibited From Soliciting for Votes. 
It shall be unlawful for any officer or member of the po- 
lice department to solicit any person to vote at any political 
caucus, primary, or election for any candidate, or to chal- 
lenge any voter, or in any manner to attempt to influence 
any voter at any political caucus, primary, or at any elec- 
tion, or be a member of any political committee. 


Section 11-1813. City Council May Make Additional 
Regulations. In addition to the provisions herein con- 
tained, the city or town council may make any ordinances, 
not inconsistent with this act, or any law of the state, 
for the government of the police department, and for regu- 
lating the powers and duties of its officers and members. 


Section 11-1814. Qualifications of Policemen. The 
members of a police department of any city, at the time 
of their appointment under this act, shall not be less than 
twenty-one years of age nor more than forty years of age, 
but this restriction shall not apply to any member of any 
present police department, provided however, that any 
city council shall have the power by ordinances duly passed 
and approved to retire any police officer on half pay, who 
shall arrive at the age of sixty-five years, or who shall 
have served continuously as a police officer for a period 
of not less than twenty-five years, or who shall have be- 
come incapacitated to perform the duties of his office by 
reason of injury or accident sustained while actually en- 
gaged in the performance of his duties as an officer. 


In every case a police officer must be a citizen of the 
United States, must have resided in the State of Montana 
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at least two years, and have been a resident of the city 
or town in which he is appointed at least six (6) months 
prior to such appointment, such qualifications also to ap- 
ply to every officer on the eligible list, at the time he shall 
be transferred to the active list. 


Section 11-1815. Salary of Chief of Police. That from 
and after July 1, 1957, the salary of the chief of police 
in cities of the first class shall not be less than four hun- 
dred fifty dollars ($450.00) per month for the first year 
of service, and thereafter of at least four hundred fifty 
dollars ($450.00) per month, plus one per cent (1%) of said 
minimum base monthly salary for each additional year of 
service up to and including the twentieth year of such 
additional service. Subject to such minimum the salary of 
the chief of police may be increased from time to time by 
the mayor, subject to the consent and approval of the 
council. 


Section 11-1816. Repealing Clause. All acts and parts 
of acts inconsistent with the provisions of this act are 
hereby repealed buf nothing herein contained shall abridge 
any of the power possessed by the mayor of any city or 
town under any other provisions of law or any ordinance. 


Section 11-1817. Age Restriction on Policemen — Not 
Applicable to Veterans, Present Members and Police Re- 
serves. The members of the police department on the ac- 
tive list of any city at the time of their appointment under 
this act shall not be less than twenty-one (21) years of 
age, nor more than thirty-five (35) years of age, but this 
restriction shall not apply to any member of any present 
police department, nor to police reserves hereinafter pro- 
vided for nor to honorably discharged persons who served 
in the armed forces of the United States in time of war, 
providing such time of service be not less than three 
months. ; 


Section 11-1818. Police Reserves — Qualifications. 
Whenever any person who has heretofore or shall here- 
after have completed twenty (20) years or more in aggre- 
gate, either as a probationary officer, a regular member of 
such police department, or as a special police officer of said 
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police department, in the capacity or rank whatever in 
cities of the first and second class, provided that such 
police officer serving in the United States army or navy, 
in time of war or national emergency, shall be given credit 
upon his police record for such service in the same man- 
‘ner as though on active police duty for such time, he may 
at his option pass from the active list of police officers of 
such city or town and become a member of the police re- 
serve of such city or town. 


Section 11-1819. Police Reserves May Be Called Into 
Active Service When. Policemen or officers on the reserve 
list of any city or town of this state shall retire from 
the active list of police officers of such city or town but 
shall be subject to call for police service or active duty 
whenever an emergency shall require or the active list be 
temporarily insufficient for proper policing of such city or 
town, all under the rules and regulations as the board of 
police commissioners or city council shall prescribe. 


Section 11-1820. Policeman Incapacitated in Discharge 
of Duties Becomes Member of Police Reserves, When. 
Whenever any policeman or officer shall receive injuries 
or disabilities while on duty, or in active discharge of the 
duties of a police officer and in line of duty, which injuries 
or disability shall, in the opinion of the board of police 
commissioners or city council of the city or town, to be 
of such character to impair his ability as an active police 
officer, or incapacitate him for the further discharge of 
his duties, as such, he shall become a member of the police 
reserves of such city or town in like manner as though he 
had arrived at the age of transfer to the reserve list of 
such department. 


Section 11-1821. Payment of Police Reserves. (1) 
Whenever any policeman or officer shall from age or dis- 
ability become transferred from the active list of the police 
officers of any city or town to the reserve list of such city 
or town, he shall thereafter be paid in monthly payments 
from the funds in this act provided for, a sum equal to 
one-half (%) the salary he was receiving during the year 
prior to the time he passed to the police reserve list. 


a) ae 


(2) Upon the death of any policeman or any officer 
on the active list or reserve list of any city or town, his sur- 
viving dependent widow, if there be such a surviving wi- 
dow, shall, as long as she remains his widow, be paid, from 
the police reserves, fund, a sum equal to one-half (%) the 
salary such policeman or officer was receiving during the 
year prior to the date of his demise or prior to the date 
such policeman or officer passes to the police reserve list. 
No surviving widow shall be entitled to payments under 
the provisions of this act if she be fifteen (15) years 
younger than her husband, unless she shall have been 
married to and living with her husband for ten (10) years 
immediately preceding his death. If such policeman or 
officer shall leave a dependent minor child, or dependent 
minor children, then upon the death of such policeman 
or officer, providing he leaves no surviving widow, or upon 
the death or remarriage of his widow, or if his widow be 
fifteen (15) years younger than her husband and shall not 
have been married to and living with her husband for the 
ten (10) years immediately preceding his death, then his 
surviving dependent minor child, or dependent children, 
collectively, if there be more than one dependent minor 
child, shall be paid the same monthly payments as are 
herein provided to be paid to the surviving widow, until 
such minor child, or minor children, shall have attained 
the age of eighteen (18) years or shall have married; pro- 
vided further that the payments herein provided for to 
be made to the surviving widow and/or children shall not 
be made if such payments will require an increase in the 
millage tax levy now provided for by section 11-1823. 


(3) Payments as herein provided for, to be made to 
the minor child or children of police officers shall be paid 
to the duly appointed, qualified and acting guardian of such 
child or children, for the use of such minor, until such 
minor shall have reached the age of eighteen (18) years 
or shall have married and in case there is more than one 
minor child, upon such child reaching the age of eighteen 
(18) years the pro rata payments to such child shall cease 
and shall be made to the remaining minor child or chil- 
dren until the youngest child shall reach the age of eighteen 
(18) years or shall have married. 
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(4) The term “policeman”, or “police officer”, as here- 
in used shall include all those on the reserve list, as well 
as “active police’, “police officer’, and/or “patrolman”. 


Section 11-1822. Compensation and Allowance of Sick 
or Injured Policemen. Whenever any member of a police 
department in any city or town, shall on account of sick- 
ness or disability, suffered or sustained while a member of 
such police department, and not caused or brought on by 
dissipation or abuse, be confined to any hospital or his 
home, and shall require medical attention and care, the 
officer of such police department may be, by the city 
council, allowed his salary as such police officer, during 
his absence and an amount equal to his expenses while 
confined for such injury or sickness. 


Section 11-1823. Fund for Payment of Officers on Re- 
serve Lists—Tax Levy. For the purpose of paying the 
salaries of policemen who have been placed upon the re- 
serve list of the cities of the first and second class, the 
city or town council, or commissioners, shall in the man- 
ner provided for by law, and at the time of the levy of 
the annual tax, levy such special tax of not to exceed 
one (1) mill on the dollar upon the assessed valuation 
of all taxable property within the limits of said city or 
town, which said tax shall be collected as other taxes 
and when so collected, shall be paid into the fund created 
for the payment of such salaries of police officers upon 
the reserve list. 


However, in case the demand against such fund shall 
be heavier than said levy can provide, then and in such 
case such additional levy of not to exceed two (2) mills 
may be made until such return from the first mill levy be 
sufficient to meet the demand. 


Section 11-1824. Cities Under Second Class May Come 
Within Provisions of Act by Passing Ordinance and Mak- 
ing Levy. Cities other than those in the first and second 
class may come within the provisions of this act by duly 
passing an ordinance of their desire to come within the 
provisions of the act and making the tax levy herein pro- 
vided for. 
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Section 11-1825. Salary Deductions for Payment of 
Reserve Officers. The treasurer of any incorporated city 
which may be hereafter subject to the provisions of this 
act, shall retain from the monthly salary of all police offic- 
ers upon the active list, a sum equal to three per centum 
(3%) of the monthly compensation paid each officer for 
his services as such police officer, the said monthly de- 
duction from the salaries of such police officers, shall be 
paid into the fund created by the tax levy for the pur- 
pose of paying the salaries of police officers upon the 
reserve list. 


Section 11-1826. Gifts and Moneys to Be Applied to 
Fund. All moneys withheld from salaries of police officers 
for the violation of rules and regulations of such police 
departments, all bequests, gifts or emoluments, paid or 
given on account of any extraordinary service of any 
member of such police department, except when specifically 
allowed to be retained by such officer by the mayor, com- 
missioners and chief of police, and all moneys derived 
from the provisions of this act shall be placed in the fund 
created by the tax levy of taxable property and per centum 
of salaries withheld from such police officers. 


Section 11-1827. Investment of Fund. All moneys in 
said fund in excess of such an amount as shall be deemed 
necessary from time to time to meet current payments to 
reserve officers, shall be invested as hereinafter provided, 
and all interest on any and all moneys belonging to said 
fund from whatever source derived shall belong to and 
be paid into said fund. 


Section 11-1828. Trustees of Fund — Appointments — 
Terms. A board of trustees of said fund shall be created 
in each city or town, having such fund, to consist of the 
mayor, clerk and attorney of said city or town, and two 
(2) members of the police department from the active list 
of police officers of said city or town, who shall be selected 
by a majority vote of the member so the police department 
on the active list of said city or town, the two first selected 
for a term of two (2) years and the other for a term of 
one (1) year. That said first selection shall be made be- 
tween the first and tenth day of May, of the year 1929, 
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and annually thereafter between the first and tenth day 
of May, one member shall be selected for the term of two 
(2) years. A certificate of the election of the members or 
member of the police department selected for said board 
_of trustees shall be immediately upon the selection being 
made, certified to the city clerk of the city or town, by 
the chairman and secretary of the meeting at which se- 
lection was made. 


Section 11-1829. Trustees, Duties—Auditing of Fund— 
Investment — Report on Retirement of Policemen. The 
board of trustees of said fund, shall audit the same from 
time to time at least twice during each year, and report 
the condition of said fund from time to time as may be 
directed by the city or town council. But the money of 
said fund shall not be invested in any other than bonds of 
the United States or of the state of Montana, or bonds 
or warrants of the city or town, in which said funds exists, 
which are general liabilities of the whole city or town. And 
said trustees shall make sale of such bonds or securities 
when desirable and as directed by the city or town coun- 
cil. All such bonds and warrants shall be deemed part of 
said fund and shall be kept in the possession of the city 
or town treasurer, and the treasurer shall be responsible 
thereof in the same manner as he is for all moneys or 
funds of the city or town. Before any member of the 
police department is placed on the reserve list by the city 
council, the said board of trustees of said fund shall report 
to the city council in writing their recommendations as to 
whether or not such member shall be placed upon the 
reserve list. 


Section 11-1830. Limit of Use of Fund. Said fund shall 
not be used for any purpose whatsoever, other than the 
payment to members of the police department on the re- 
serve list of the amounts to which they are entitled under 
the provisions of this act. 


Section 11-1831. Days Off Duty Without Loss of Com- 
pensation. That each member of the police force in every 
city of the first and second class shall be given two (2) 
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days off duty in each seven (7) day period without loss 
of compensation. 


Vol. 24, No. 72—Opinions of the Attorney General. 


HELD: Deputy Sheriffs should not have to work over 
eight hours a day on routine duties; rather, only when 
necessity demands excessive hours in protecting life or 
property from loss or destruction should they remain on 
duty for longer periods. 


Vol. 26, No. 46—Opinions of the Attorney General. 


HELD: A police officer may not be compelled to 
serve in excess of eight consecutive hours in any twenty- 
four hour period on non-emergency duty unless he is 
compensated by overtime pay. 


Vol. 27, No. 28—Opinions of the Attorney General. 


HELD: Section 41-1121, RCM 1947, as amended by 
Chapter 244, Laws of 1957, does not establish a mandatory 
five-day forty-hour work-week for uniform personnel of 
the Montana Highway Patrol. 


Section 11-1832. Minimum Wage of Police in First and 
Second Class Cities. That from and after July 1, 1957, there 
shall be paid to each duly confirmed member of the police 
department of cities of the first and second class of the 
state of Montana, a minimum wage for a daily service of 
eight (8) consecutive hours, work, of at least three hun- 
dred and fifty dollars ($350.00) minimum per month for 
the first year of service, and thereafter of at least three 
hundred and fifty dollars ($350.00) minimum per month 
plus one per cent (1%) of said minimum base monthly 
salary three hundred and fifty dollars ($350.00) for each 
additional year service up to and including the twentieth 
year of such additional service. 


Section 11-1931. Hours of Work of Members of Paid 
Fire Departments in Cities of First Class. The city coun- 
cil, city commission, or other governing body in cities of 
the first class, shall divide all members of the paid fire 
department into platoons of three shifts. The members of 
each shift shall not be required to work or be on duty 
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more than eight (8) hours of each consecutive twenty-four 
hours, except in the event of a conflagration or other 
similar emergency when such members or any of them 
may be required to serve so long as the necessity there- 
for exists. Each member shall be entitled to at least one 
(1) day off duty out of each eight-day period of service 
without loss of compensation. 


Vol. 26, No. 72—Opinions of the Attorney General. 


HELD: 1. A fireman may not be compelled to serve 
in excess of eight consecutive hours in any twenty-four 
hour period on non-emergency duty unless he is compen- 
sated by overtime pay. 


2. Supervision of crowds at sporting events does not 
constitute an emergency which would require a fireman 
to be called to duty in excess of his regular eight hours 
of service. 


Section 11-1932. Minimum Wages of Firemen in Cities 
of First and Second Class. From and after July 1, 1957, 
there shall be paid to each duly appointed and confirmed 
member of the fire department of cities or towns of the 
first and second class of the state of Montana, a minimum 
wage for a daily service of eight (8) consecutive hours 
work of at least three hundred fifty dollars ($350.00) per 
month for the: first year of service, and thereafter of at 
least three hundred fifty dollars ($350.00) minimum per 
month plus one per cent (1%) of said minimum base 
monthly salary three hundred fifty dollars ($350.00) for 
each additional year of service up to and including the 
twentieth year of such additional service. 


Section 11-1933. Violation of This Act shall be Deemed 
a Misdemeanor—Penalty. Any person who shall violate any 
of the provisions of this act shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be punished 
by a fine of not less than one hundred ($100.00) dollars, 
or more than six hundred dollars ($600.00), or by imprison- 
ment in the county jail for not less than thirty (30) days 
or more than seven (7) months, or by both such fine 
and imprisonment. 
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Section 11-1934. Hours of Work of Members of Paid 
Fire Departments in Second Class Cities. The city coun- 
cil, city commission, or other governing body in cities of 
the second class, shall divide all members of the paid fire 
department into platoons of three shifts. The members of 
each shift shall not be required to work or to be on duty 
more than eight (8) hours of each consecutive twenty-four 
hours, except in the event of a conflagration or other simi- 
lar emergency when such members or any of them may 
be required to serve so long as the necessity therefor exists. 
Each member shall be entitled to at least one (1) day off 
duty out of each eight-day period of service without loss 
of compensation. 


Section 11-1936. Volunteer Fire Departments—Compen- 
sation. In addition to a paid department, the city council, 
city commission, or other governing body in cities of the 
second class may make provision for a volunteer fire de- 
partment in addition to the paid fire department which 
said volunteer fire department shall be exempt from obli- 
gations in this act set out as applying to the paid de- 
partment. Likewise shall the city commission or governing 
department be exempted as to compliance with this act 
insofar as the same may pertain to the said volunteer fire 
department by way of penalties and infringements; a vol- 
unteer being described as one who is an enrolled member 
of the volunteer fire department and assists the paid fire 
department; who is eligible to serve only on the board of 
trustees of the fire department relief association of such 
city, provided not more than three volunteer members are 
on said board of trustees, but who shall not be entitled to 
receive a “service pension”. The governing body of said 
city may, at its discretion, pay an enrolled volunteer fire- 
man the minimum of one dollars ($1.00) for attending a 
fire, and a minimum of one dollar ($1.00) for each hour 
or fraction of an hour after the first hour in active service 
at said fire, or returning any or all equipment to its proper 
place. 


Section 11-1937. Supervision of Volunteers. In attend- 
ing of fires any volunteer shall act and serve under the 
supervision of the chief of the paid fire department. 
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Section 11-1938. Violation of This Act Shall Be Deemed 
a Misdemeanor—Penalty. Any person who shall violate 
any of the provisions of this act shall be deemed guilty of 
a misdemeanor, and upon conviction thereof, shall be pun- 
ished by a fine of not less than one hundred ($100.00) 
dollars, or more than six hundred ($600.00) dollars, or by 
imprisonment in the county jail for not less than thirty 
(30) days or more than seven (7) months, or by both such 
fine and imprisonment. 


27 Session Laws of 1941, Chapter 152, Section 4—That 
Chapter 404 of the Revised Codes of Montana of 1935 be, 
and the same is hereby amended by incorporating therein 
following Section 35-124 of said Chapter a new Section 
to be known as Section 35-125 to read as follows: 


Section 35-125. Additional Powers of Authority. A 
housing authority shall have the power (notwithstanding 
anything to the contrary contained in this act or in any 
other provision of law) to include in any contract let in 
connection with a project, stipulations requiring that the 
contractor and any subcontractor comply with require- 
ments as to minimum wages and maximum hours of labor, 
and comply with any conditions which the federal govern- 
ment may have attached to its financial aid of the project. 


Section 77-501. Preference of Soldiers and Sailors in 
Public Employment. In every public department, and up- 
on all public works of the state of Montana, and of any 
county and city thereof, honorably discharged Union sol- 
diers and sailors and their widows of the Civil War, the 
Spanish-American War, the Philippine Insurrection and of 
the World War 1, and men and women who were honor- 
ably discharged after serving in World War II, as well as 
the widow of any such veteran who served in World War 
II, and any disabled civilian recommended by the state 
rehabilitation bureau, shall be preferred for appointment 
and employment: age, loss of limb or other physical im- 
pairment, which does not in fact incapacitate, shall not be 
deemed to disqualify them, provided they possess the busi- 
nes capacity, competency and education to discharge the 
duties of the position involved, and honorably discharged 
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Union soldiers and sailors and their widows of the Civil 
War, the Spanish-American War, the Philippine Insurrec- 
tion, and of World War I, and men and women who 
were honorably discharged after serving World War II, 
who have disabilities admitted by the veterans administra- 
tion of the United States to have been incurred in the 
service in any of said wars, where said disabilities do not 
interfere with the employment, said disabled veterans and 
the widows of such disabled veterans shall be given prefer- 
ence before the employment of able-bodied veterans as 
herein designated; provided, however, that none of the 
benefits of this act shall accrue to any person who refused 
to serve active duty in the military service to which at- 
tached, or to take up arms in the defense of the United 
States; provided, however, that no persons, not a citizen 
of the United States, shall be employed by any state, city 
or county officer in any capacity if competent American 
labor is available; and, provided, further, that no person 
who has been a resident of Montana for at least one (1) 
year immediately preceding an appointment shall be en- 
titled to such preference; provided further, that for city 
or county employment no preference will be granted un- 
less applicant under this act is also a resident of the 
city or town or county in which employment is sought. 


Any person entitled to preference in this section who 
has applied for any appointment or employment upon pub- 
lic works of the state of Montana or any county and city 
thereof, or in any public department of said state and who 
has been denied said employment or appointment and feels 
that the spirit of this act has been violated and that he 
is in fact qualified physically, mentally, and posseses busi- 
ness capacity, competency and education to discharge the 
duties of the position applied for, shall have the right to 
petition by verified petition the district court of the state 
of Montana in the county in which the work is to be per- 
formed, setting forth the facts of his application, qualifica- 
tions, competency and his honorable discharge or other 
qualifications warranting him to preference under this act, 
and upon the filing of such petition any judge in said 
court shall forthwith issue an order to show cause to the 
appointing authority directing said appointing authority 
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to appear in said court at a specified time and place, not 
less than (5) nor more than ten (10) days after the filing 
of said verified petition, to show cause, if any he has, why 
said veteran or person entitled to preference should not 
- be employed by him and that said district court shall have 
jurisdiction upon the proper showing to issue its order 
directing and ordering said appointing authority to comply 
with this law in giving the preference herein provided. 


Vol. 15, No. 417—Opinions of the Attorney General. 


HELD: Section 77-501, R.C.M. 1947, as amended by 
Chapter 133, Laws of 1927, validity gives honorably dis- 
charged veterans a preference where qualifications are 
equal to public positions filled by appointment. 


Vol. 24, No. 90—Opinions of the Attorney General. 


HELD: The express provisions of Section 71-120, Re- 
vised Codes of Montana, 1947, may not be interpreted as 
vesting in the counties implies powers to seek repayment 
of funds expended for burial expenses for deceased service- 
men and servicewomen. A definite and express obligation 
rests on the counties to pay and sustain the expense of bury- 
ing those honorable discharged servicemen and women who 
were bona fide residents of the county at the time of death. 


Section 77-801. County Clerks to Record Certificates of 
Discharge. It shall be the duty of the county clerk of any 
county of the state of Montana to record, without charge, 
in a book kept for the purpose, the certificate of discharge 
of any honorably discharged person, regardless of sex, who 
served with the United States forces in any of its wars. 


Section 6-401. Contractors Performing Public Work to 
Furnish Bond—Conditions. Whenever any board, council, 
commission, trustees or body acting for the state, or any 
county, municipality or any public body, shall contract 
with any person or corporation to do any work for the 
state, county, or municipality or other public body, city, 
town or district, such board, council, commission, trustees 
or body shall require the corporation, person or persons 
with whom such contract is made, to make, execute and 
deliver to such board, council, commission, trustees or 
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body, a good and sufficient bond with two or more sure- 
ties, or with a surety company as surety, conditioned that 
such corporation, person or persons shall faithfully per- 
form all the provisions of such contract, and pay all la- 
borers, mechanics, sub-contractors and material men, and 
all persons who shall supply such corporation, person or 
persons, or subcontractors. with provisions, provender, ma- 
terial, or supplies for the carrying on of such work, a copy 
of such bond shall be filed with the county clerk and re- 
corder of the county where such work is performed or 
improvement made, or if to be performed in more than 
one county, then with the county clerk of either county, 
except in cases of cities and towns, in which case such 
bond shall be filed with the city or town clerk thereof; 
and any corporation, person or persons performing such 
services, or furnishing such provender, provisions, supplies, 
or material to any sub-contractor shall have the same right 
under the provisions of such bond as if such work, services, 
provender, provisions, supplies or material, was furnished 
to the original contractor; provided, however, that the pro- 
visions of this act shall not apply to any money loaned 
or advanced to any such contractor, sub-contractor or other 
person in the performance of any such work. 


Section 6-402. Notice to Contractor of Furnishing Pro- 
vender, Material or Supplies Required. Every person, firm 
or corporation furnishing provender, provisions, materials 
or supplies to be used in the construction performance, 
carrying on, prosecution or doing of any work for the 
state, or any county, city, town, district, municipality or 
other public body, shall not later than seven (7) days 
after the date of the first delivery of such provender, ma- 
terial, supplies or provisions to any sub-contractor or agent 
of any person, firm or corporation having a sub-contract 
for the construction, performance, carrying on, prosecution 
or doing of such work, deliver or send by registered mail 
to the contractor a notice in writing stating in substance 
and effect that such person, firm, or corporation has com- 
menced to deliver provender, provisions, materials or sup- 
plies for the use thereon, with the name of the sub-con- 
tractor or agent ordering or to whom the same is fur- 
nished, and that such contractor and his bond will be held 
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for the same, and no suit or action shall be maintained in 
any court against the contractor or his bond to recover 
for such provender, material or supplies, or any part there- 
of, unless the provisions of this act have been complied 
with. 


Section 6-403. Liability of Officers for Failure to Re- 
quire Bond. If any board, council, commission, trustee or 
body acting for the state, or any board of county commis- 
sioners or any mayor and common council of any incor- 
porated city or town, or tribunal transacting the business 
of any such municipal corporation, shall fail to take such 
bond as herein required, the state or such county, incor- 
porated city or town, or other municipal corporation shall 
be liable to the persons mentioned in section 6-401 to the 
full extent and for the full amount of all of such debts 
so contracted by any such sub-contractor as well as such 
contractor. 


Section 6-404. Amount and Terms of Bond—wNotice of 
Claimant—Form—Actions on Bonds—Special Provisions in 
Bonds. The bond mentioned in section 6-401 shall be in 
the amount equal to the full contract price agreed to be 
paid for such work or improvement, and shall be to the 
state of Montana, except in cases of cities and towns, in 
which case such municipality may, by general ordinance, 
fix and determine the amount of such bond, and to whom 
such bond shall run: provided, that the same shall not be 
for a less amount than twenty-five per centum (25%) of 
the contract price of any such improvement, and may desig- 
nate that the same shall be payable to such city or town 
and not to the state of Montana. All persons mentioned 
in said section 6-401 shall have the right of action in his 
or their own name or names, on any bond furnished under 
the terms of this act for work done by such laborers or 
mechanics and for provender, materials, supplies, provi- 
sions or goods supplied and furnished in the prosecution 
of such work or the making of such improvements; pro- 
vided, that such persons shall not have any right of action 
on such bond for any sum whatever, unless within ninety 
(90) days from and after the completion of the contract 
with an acceptance of the work by the affirmative action 
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of the board, council, commission, trustees, officer or body 
acting for the state, county or municipality or other pub- 
lic body, city, town, or district, the laborer, mechanic or 
sub-contractor, or material man or person claiming to 
have supplied provender, materials, provisions or goods 
for the prosecution of such work, or making of such im- 
provement, shall present to and file with such board, coun- 
cil, commission, trustees or body acting for the state, coun- 
ty, or municipality or other public body, city, town, or 
district, a notice in writing in substance as follows: 


“TO. (here insert the name of the state, county, or 
municipality or other public body, city, town or district): 


NOTICE IS HEREBY GIVEN that the undersigned 
(here insert the name of the laborer, mechanic or sub-con- 
tractor, or materialman, or person claiming to have fur- 
nished labor, materials or provisions for or upon such 
contract or work) has a claim in the sum of... 22a 
Dollars (here insert the amount) against the bond taken 
BOUT fc eer ee er (here 
insert the name of the principal and surety or sureties 
upon such bond) for thé work of. .....-....-:cceee eee 
risers 2 ONS Pe det! oo peels (here insert a brief mention or 
description of the work concerning which said bond was 
taken). 

(Fléré to be "sighed ) one aceecece as ep senne enous 4 


Such notice shall be signed by the person or corpora- 
tion making the claim or giving the notice, and said no- 
tice, after being presented and filed, shall be a public record 
open to inspection by any person, and in any suit or action 
brought against such surety or sureties by any such person 
or corporation to recover for any of the items hereinbefore 
specified, the prevailing party shall be entitled to recover 
in addition to all other costs, attorneys’ fees in such sum 
as the court shall adjudge reasonable: provided, however, 
that no attorneys’ fees shall be allowed in any suit or ac- 
tion brought or instituted before the expiration of thirty 
(30) days following the date of filing of the notice here- 
inbefore mentioned: and provided further, that any city or 
town may impose any other or further conditions and obli- 
gations in such bond as may be deemed necessary for its 
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proper protection in the fulfillment of the terms of the 
contract secured thereby, and not in conflict herewith; and 
provided further, that nothing herein referred to with refer- 
ence to the giving of such notice within ninety (90) days 
from and after completion of the contract and acceptance 
of the work shall be construed to prevent or delay the pay- 
ment of monies due the contractor under the terms and 
conditions specified in his contract. 


Amendment 


The 1957 amendment substituted “ninety (90) days” for 
“thirty (30) days” in the first paragraph and added the 
second “and provided further” clause at the end of the 
section. 


Operation and Effect 


Chapter 20, Laws of 1931 (sections 6-401 to 6-404, Rev. 
Codes) declares that any state board or commission (such 
as the state highway commission) entering into a contract 
for the doing of public work, shall require the contractor 
to furnish a bond that he will inter alia, pay for any sup- 
plies furnished to a sub-contractor where the latter fails 
to do so. In an action by the merchant against a state 
highway contractor and his bondsmen to recover for sup- 
plies furnished the former’s sub-contractor, brought in the 
county where the plaintiff had his place of business, de- 
fendant contractor moved for a change of place of trial to 
the county of his residence, the court denied the motion, 
Held, that the court ruled properly, the action being one 
upon a contract between the contractor and the state made 
for the express benefit of a third person, the plaintiff mer- 
chant triable in the county in which the person entitled to 
payment resided or had his place of business. H. Earl 
Clack Co. v. Staunton, et al., 100 M. 26, 29, 44 p. 1069. 


Cited: 


Kirkpatrick et al. v. Douglas et al., 104 M 212, 214, 
65_p. 20.1169: TH Karl Clack, Co. v,. Stauntoniet’ al. 
105 M 375, 378 et seq., 72 p. 2d 1022. 


Section 61-120. Wages of Minors. The wages of a 
minor employed in service may be paid him until the 
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parent or guardian entitled thereto gives the employer 
notice that he claims such wages. 


Cited: 
Schwab v. Peterson, 80 M. 214, 260, p. 711. 


Section 41-501. Service Without Employment—Volun- 
tary Interference With Property. One who officiously, and 
without the consent of the real or apparent owner of a 
thing, takes it into his possession for the purpose of render- 
ing service about it, must complete such service, and use 
ordinary care, diligence, and reasonable skill about the 
same. He is not entitled to any compensation for his service 
or expenses, except that he may deduct actual and necessary 
expenses, incurred by him about such service, from any 
profits which his service has caused the thing to acquire 
for its owner, and must account to the owner for the residue. 


Different Degrees of Negligence 


Under the law of the state a difference in degrees of 
negligence is recognized. Liston v. Reynolds, 69 M. 480, 
497, 223 p. 507. 


Cited or applied as section 41-501, Revised Codes, in 
Neary v. Northern Pacific Ry. Co. 41 M. 480, 491, 110 p. 
226; John v. Northern Pacific Ry. Co., 42 M. 18, 29, 111 
p. 632. 


Section 45-601. Preferred Creditors When Assignment 
of Property Is Made. In all assignments of property made 
by any person or trustees or assignees on account of the 
inability of the person, at the time of the assignment, to 
pay his debts, or in proceedings of insolvency, the wages 
of the miners, mechanics, salesmen, servants, clerks or 
laborers employed by such person to the amount actually 
owed, and for services rendered within four (4) months 
previously, are preferred claims, and must be paid by such 
trustees or assignees before any other creditor or creditors 
of the assignor. 

After a wage-earner has once established his right to 
preference payment for wages earned within the period of 
sixty days immediately preceding a levy upon the property 
of his employer, by giving the notice provided for by the 
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Wageworkers’ Law (secs. 45-601 to 45-608), he may assign 
his claim; the assignment carries with it a lien as an in- 
cident, and the assignee is therefore entitled to bring suit 
thereon. Thompson v. Twodot Fertilizer Co. et al., 71 M 
486, 490 et seq., 230, p. 588. 


Cited: 


McBride v. School District No. 2, 88 M 110, 117, 
Zo ONL OZ: 


Section 45-602. Allowance of Attorney’s Fees. In an 
action to establish a claim for salary or wages under the 
provisions of this chapter, the court must allow as costs 
a reasonable attorney’s fee to each claimant who establishes 


his claim, or to the defendant if such claim not be estab- 
lished. 


Section 45-603. Priority of Wages in Case of Death of 
Employer. In case of the death of any employer, the wages 
of each miner, mechanic, salesman, clerk, servant, and la- 
borer for services rendered within four (4) months next 
preceding the death of the employer, in the amount actually 
owed, rank in priority next after the funeral expenses, ex- 
penses of the last sickness, the charges and expenses of 
administering upon the estate, and the allowance to the 
widow and infant children, and must be paid before other 
claims against the estate of the deceased person. 


Section 45-604. Same, in Cases of Execution or Attach- 
ment. In case of executions, attachments, and writs of 
similar nature, issued against any person, except the claims 
for labor done, any miners, mechanics, salesmen, servants, 
clerks, or laborers, who have claims against the defendant 
for labor done, may give notice of their claims, and the 
amount thereof, sworn to by the person making the claim, 
to the parties plaintiff and defendant to the action in which 
such execution, attachment, or other writ has been issued, 
and upon the officer executing the same. Service of notice 
required may be made upon the officer charged with the 
execution of such writ in one or more cases that may be 
pending against such person, who shall forthwith serve such 
notice and claim, by copy, upon the said parties or upon 
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their respective attorneys employed in such case or cases 
pending. 


Operation and Effect. 


Claimant should establish the whole of his claim, though 
he can be declared entitled to a lien for only so much of 
it as accrued within sixty days next preceding the levy of 
the writ, not exceeding two hundred dollars. Shea v. Regan, 
29 M 308, 314, 74 p. 737. 


Id. An action by a claimant to establish his claim for 
services, in so far as it seeks to establish and foreclose a 
lien on the debtor’s attached property, is a proceeding 
equitable in its nature, and not within the jurisdiction of a 
justice of the peace. 


Section 45-605. Service of Notice. The officer serving 
said notice and claim shall forthwith, after such service of 
the same, make return thereof, showing such service, where 
and how made. Service may be made in any case at any 
time before the actual sale of the property levied upon in 
such pending action, and unless such claim is disputed by 
the debtor or a creditor or party plaintiff, such officer must 
pay such out of the proceeds of the sale the amount he is 
entitled to receive for services rendered within the four (4) 
months next preceding the levy of the writ, not exceeding 
the amount actually owed. If any or all claims so pre- 
sented, and claiming preference under this chapter, are dis- 
puted by either the debtor or a creditor, the person present- 
ing the same must commence an action within ten (10) 
days after such notice of such dispute is served upon such 
claimant, as provided for in the next section, for the re- 
covery thereof, and the officer must retain possession of so 
much of the proceeds of the sale as may be necessary to 
satisfy such claim and costs until the final determination 
of such action; and in case judgment be had, the costs are 
a preferred claim, which may include a reasonable attor- 
ney’s fee. 


Operation and Effect. 


Where the claimant commences an action to establish a 
disputed claim, neither the sheriff holding the attached 
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property not the attaching creditor is a necessary or proper 
party to such action, though the latter may, if he deem 
it advisable, intervene. 


Shea v. Regan, 29 M 308, 314, p. 737. 


Id. Where a claimant fails to commence an action 
against his debtor within ten days after the date of the 
notice that his claim was disputed, he waives his right 
to a lien. 


Cited: 


Thompson v. Twodot Fertilizer Co., et al., 71 M 486, 
491, 230 p. 588. 


Section 45-606. Proceeding if Claim Disputed. The 
debtor or creditor intending to dispute any claim presented 
under the provisions of the last section shall, within ten 
(10) days after receiving notice of such claim, serve upon 
the claimant and officer holding such execution, attach- 
ment, or other writ, a statement in writing, verified by the 
oath of the debtor or person disputing such claim for the 
services, setting forth that no part of said claim, not ex- 
ceeding a sum specified, is justly due from the debtor to 
the claimant for services rendered within the four (4) 
months next preceding the levy of the execution, attach- 
ment, or other writ, as the case may be. If the claimant 
bring suit on a claim which is disputed in part only, and 
fail to recover a sum exceeding that which was admitted 
to be due, he shall not recover costs, but costs shall be ad- 
judged against him; and where such claimant fails to bring 
suit upon his claim, which is disputed in part only, he shall 
be deemed to have waived that portion of his claim disputed. 


Cited or applied as section 2154, Code of Civil Proce- 
dure, in Shea v. Regan, 29 M 308, 313, 74 p. 737; Thomp- 
son v. Twodot Fertilizer Co., et al., 71 M 486, 491, 230 
p. 588. 


Section 45-607. Original Action Cannot Be Dismissed. 
Persons having the preferred claims mentioned in this chap- 
ter are entitled to a lien upon the property attached or 
levied upon, and if said claims are not disputed, or if a 
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judgment is recovered for the same, the officer must pay 
such claims out of the property, and the original action 
cannot be dismissed without the consent of the owners of 
such preferred claims. 


Section 45-608. Certain Encumbrances—When Not Af- 
fected. Nothing in this chapter shall be construed so as 
to affect any lien, encumbrance, or mortgage held by any 
creditor of such employer prior to said four (4) months. 


Section 18-305. Preferences May Be Given for Wages. 
In all assignments of property made by any person, asso- 
ciation, corporation, copartnership, chartered company, or 
corporation, to trustees or assignees on account of inability 
of the assignor or assignors at the time of the assignment 
to pay his or their debts, or in proceedings in insolvency, 
the- wages of the miners, mechanics, salesmen, servants, 
clerks, or laborers employed by such assignor or assignors 
for services rendered within four (4) months immediately 
previous to such assignment, not to exceed the actual 
amount owed for each person, are preferred claims, and 
must be paid by such trustees or assignees before any other 
creditor or creditors of such assignor. 


Operation and Effect. 


It is no- Objection to’ a complaint in-an. actionspyea 
laborer to enforce his claim that it alleges an assignment 
to a creditor directly for his sole benefit, and not as a 
trustee or for the benefit of creditors. Flanders v. Murphy, 
10 M 398, 400, 25 p.-1052; Marshall v. Livingston Nat. 
Bank.) evo bP 364,928" pe.312! 


Where the effect of an instrument conveying personal 
property is a transfer of a debtor’s property to a creditor, 
with power to make an immediate sale of the same and 
render the overplus, after satisfying the debt therein de- 
scribed, to the debtor, which debt is made to be due at 
once, the transaction, though under the name and in the 
form of a chattel mortgage, will be regarded as an assign- 
ment and within the operation of a statute making the 
wages of an employee of the assignor a preferred claim 
where the services were rendered within sixty days im- 
mediately preceding such assignment. 
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Marshalleyseiivineston NatwBank;.11.M: 351, ~361,,:28 
peseZ: 


Where there is no evidence in the record, and the find- 
ings of the court bring the plaintiff within the operation 
of this section, a judgment for plaintiff against an assignee 
for the benefit of creditors will be affirmed on the authority 
of Flanders v. Murphy 10 M 398, 25 p. 1052, and Marshall 
Vere vingsrOneeate bank. Lip Moo coo pole aK Maree 
Wise 109Mr555.557, 41 p.. 710; 


This section deals with insolvency proceedings, and 
into them injects an automatic preference in favor of the 
wage claims to an amount not exceeding two hundred 
dollars each; but this at most could amount to nothing 
more than an assent by the state to share its preference 
in such cases with such claims. Aetna Accident and Lia- 
bility Co. v. Miller, 54 M 377, 387, 170 p. 760. 


Cited or applied as section 6140, Revised Codes, in 
Brown v. American Bonding Co., 210, Fed. 844, 846. 


Section 93-4203. Injunction—When Not Allowed. An 
injunction cannot be granted: 


1. To stay a judicial proceeding pending at the com- 
mencement of an action in which the injunction is demanded, 
unless such restraint is necessary to prevent a multiplicity 
of such proceedings; 


2. To stay proceedings in a court of the United States; 


3. To stay proceedings in another state upon a judg- 
ment of a court of that state; 


4. To prevent the execution of a public statute, by 
officers of the law, for the public benefit; 


5. To prevent the breach of a contract, the perform- 
ance of which would not be specifically enforced; 


6. To prevent the exercise of a public or. private of- 
fice, in a lawful manner, by the person in possession; 


7. To prevent a legislative act by a municipal corpora- 
tion; 

8. In labor disputes under any other or different cir- 
cumstances or conditions than if the controversy were of 
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another or different character, or between parties neither 
or none of whom were laborers or interested in labor 
questions. 


Operation and Effect. 


Subdivision 8 of this section adds nothing to the pre- 
existing law, since there never has been, in theory at least, 
one rule for the wage-earner and another for the rest of 
the community; yet it must be taken as an expression by 
the legislature of the belief that injunctions have been 
granted in labor disbutes when, under exactly similar con- 
ditions, they would not have granted in controversies of 
a different character, and of an intention to forestall the 
possibility of such happening in this state. Empire Theatre 
Co. v. Cloke, 53 M 183, 194, 163 p. 107. 


Section 93-5816. Exemption of Earnings— Debts In- 
curred for Necessaries. The earnings of the judgment 
debtor for his personal services rendered at any time within 
forty-five days next preceding the levy of execution or 
attachment, when it appears by the debtor’s affidavit or 
otherwise that such earnings are necessary for the use of 
his family, supported in whole or in part by his labor, are 
exempt; but where debts are incurred by any such person 
or his wife or family for gasoline and for the common 
necessaries of life, then the one-half of such earnings above 
mentioned are nevertheless subject to execution, garnish- 
ment, and attachment, to satisfy debts so incurred. The 
words “his family” as used herein, are to be construed 
with the words “head of family”, as used in section 33-125. 


An affidavit claiming certain earnings of a judgment 
debtor as exempt from execution or attachment, under 
section 93-5816, Revised Codes, and alledging that affiant 
was “the head of a family” and that his personal earnings 
were necessary for the support of himself and his famiy, 
held sufficient as against the contention that failure to 
state in the words of the state that his family was “sup- 
ported in whole or in part by his labor” rendered the 
claim of exemption faulty; affiant by styling himself “head 
of the family” meaning one who resides with and has under 
his care and maintenance those dependent upon him in 
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substance expressed what it intended by the words omitted. 
Williams v. Sorenson, et al., 106 M 122, 124 et seq., 75 p. 
2d 784. 


Id. Mileage and traveling expenses allowed by law 
‘to a county officer (assessor) may properly be considered 
“earnings” within the meaning of section 93-5816, Revised 
Codes, exempting certain earnings of a judgment debtor 
when it appears that such earnings are necessary for the 
use of his family, the word “earnings” being more com- 
prehensive than “wages” and “salary”. 


Where the effect of an instrument conveying personal 
propérty is a transfer of a debtor’s property to a creditor, 
with power to make an immediate sale of the same and 
render the overplus, after satisfying the debt therein de- 
scribed, to the debtor, which debt is made to be due at 
once, the transaction, though under the name and in 
form of a chattel mortgage, will be regarded as an assign- 
ment and within the operation of a statute making wages 
of an employee of the assignor a preferred claim where 
the services were rendered within sixty days immediately 
preceding such assignment. 


Marshall v. Livingston Nat. Bank, 11 M 351, 361, 28 
mrsiZ: 


Where there is no evidence on the record, and the find- 
ings of the court bring the plaintiff within the the opera- 
tion of this section, a judgment for plaintiff against an 
assignee for the benefit of creditors will be affirmed on 
the authority of Flanders v. Murphy, 10 M 398, 25 p. 1052, 
and Marshall v. Livingston Nat. Bank, 11 M 351, 28 p. 
312; Knatz v. Wise, 16 M 555, 557, 41 p. 710. 


This section deals with insolvency proceedings, and 
into them injects an automatic preference in favor of the 
wages claims to an amount not exceeding two hundred 
dollars each; but this at most could amount to nothing 
more than an assent by the state to share its preference 
in such cases with such claims. Aetna Accident and Lia- 
bility Co. v. Miller, 54 M 377, 387, 170 p. 760. 


Cited or applied as section 6140, Revised Codes, in 
Brown v. American Bonding Co., 210, Fed. 844, 846. 
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Id. It is not necessary under section 93-5816, Revised 
Codes, that an exemption claimant must show that his 
earnings are necessary for the support of his family in 
the purchase of the necessities of life; if they are “neces- 
sary for the use” of the family it is sufficient, the word 
“necessary” not meaning an absolute or indispensible ne- 
cessity, but reasonable, requisite and proper. 


Section 94-35-231. Counterfeiting Certain Trademarks. 
Whenever any person, association, or union of working- 
men have adopted or shall hereafter adopt, for their pro- 
tection any label, trademark, or form of advertisement an- 
nouncing that goods to which such label, trademark, or 
form of advertisement shall be attached were manufac- 
tured by such person or by a member or members of such 
association or union, it shall be unlawful for any person 
or corporation to counterfeit or imitate such label, trade- 
mark, or form of advertisement. Every person violating 
this section shall upon conviction be guilty of a misde- 
meanor. 


Section 94-35-232. Penalty for Unlawfully Using Trade- 
mark. Every person who shall use any counterfeit or 
imitate any label, trademark, or form of advertisement of 
any such person, union, or association, knowing the same 
to be counterfeit or imitation, shall be guilty of a mis- 
demeanor. 


Section 94-35-233. Record of Certain Trademarks. 
Every such person, association, or union that heretofore 
adopted, or shall hereafter adopt a label, trademark, or 
form of advertisement as aforesaid may file the same for 
record in the office of the secretary of state; said secre- 
tary shall deliver to such person, association, or union filing 
the same duly attested certificate of the record of the 
same, for which he shall receive a fee of one dollar. Such 
certificate of record shall in all suits and prosecutions 
under this act be sufficient proof of the adoption of such 
label, trademark, or form of advertisement, and of the 
right of said person, association, or union to adopt the 
same label. No label shall be recorded that probably 
would be mistaken for a label already of record. 
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HELD: 1. Trade names may be recorded with the 
Secretary of State under the provisions of Sections 85-101- 
85-107, R. C. M., 1947. 2. The Secretary of State should 
‘accept and record a trade-name offered in a proper appli- 
cation unless the trade-name offered is obviously improper. 


3. The recording of the name of a business or a trade- 
name is not a compliance with the provisions of Sections 
63-601-63-606, R. C. M. 1947, which require the filing of 
a certificate of a fictitious name of a business with the 
county clerk. 


Section 94-35-234. Suits to Protect Certain Trademarks. 
Every such person, association, or union adopting a label, 
trademark, or form of advertisement, as aforesaid, may 
proceed by suit to enjoin the manufacture, use, display, or 
sale of any such counterfeit or imitation, and all courts 
having jurisdiction thereof shall grant injunctions to re- 
strain such manufacture, use, display, or sale, and shall 
award the complainant in such suit such damages result- 
ing from such wrongful manufacture, use, display, or sale 
as may by said court be deemed just and reasonable, and 
shall require the defendants to pay such person, associa- 
tion, or union the profits derived from such wrongful 
manufacture, use, display, or sale; and said court shall 
also order that all such counterfeits or imitations in the 
possession or under the control of any defendant in such 
case be delivered to any officer of the court or to com- 
plainant to be destroyed. 


Section 94-35-235. Penalties. Every person who shall 
use or display the genuine label, trademark, or form of 
advertisement of any such person, association, shall be 
deemed guilty of a misdemeanor. In all cases where as- 
sociation or union is not incorporated, suits under this 
act may be commenced and prosecuted by any officer or 
member of such association or union on behalf of and 
for the use of such association or union. 


Section 94-35-236. Same. Any person or persons who 
shall in any way use the name or seal of any person, asso- 
ciation, or union or officer thereof, in and about the name 
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of goods or otherwise, not being authorized to use the 
same, shall be guilty of a misdemeanor. 


Section 94-3555. Discharged Employees—Protection of. 
Every person who violates any of the provisions of sec- 
tions 41-1309 to 41-1311, relating to the protection of dis- 
charged employees, and the prevention of blacklisting, is 
guilty of a misdemeanor. 


Section 94-35-256. Workmen—False Representation to 
Procure. It shall be unlawful for any person or persons, 
society, company, association, corporation, or organization 
of any kind doing business in this state to induce, influ- 
ence, persuade, or engage workmen to change from one 
place to another in this state, through or by means of 
deception, misrepresentation, and false advertising con- 
cerning the kind or character of the work, or the sanitary 
or other conditions of employment, or as to the existence 
of a strike or other trouble pending between the employer 
and the employees, at the time of, or immediately prior 
to, such engagement. Failure to state in any advertise- 
ment, proposal, or contract for the employment of work- 
men that there is a strike, lockout, or other labor trouble 
at the place of the proposed employment, when in fact 
such strike, lockout, or other trouble then actually exists 
at such place, shall be deemed a false advertisement and 
misrepresentation for the purpose of this act. 


Section 94-35-257. Same—Penalty. Every person, com- 
pany, corporation, society, association, or organization of 
any kind doing business in this state, violating any of the 
provisions of this act, is punishable by a fine of not less 
than one hundred dollars nor more than two thousand 
dollars. 


Section 94-3556. Deceived Employees—Action for Dam- 
ages. Any workman of this state or any workman of any 
state who has been or shall be influenced, induced, or per- 
suaded with any person mentioned in section 94-35-256, 
through or by means of any of the things prohibited by 
this act, shall have a right of action for the recovery of 
all damages that he has sustained in consequence of the 
deception, misrepresentation, against any person, corpora- 
tion, company, or association directly or indirectly pro- 
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curing such change, and in addition thereto, he shall re- 
cover reasonable attorney’s fees to be fixed by the court 
and taxed as costs in any judgment recovered. 


Section 94-3536. Compulsory Company Boarding- 
-Houses. It shall be unlawful for any person, firm, com- 
pany, or corporation now operating or who shall hereafter 
operate a boarding-house in connection with their general 
business, either directly or through others, to compel an 
employee to board in such boarding-house against his will. 


Section 94-3537. Same—Penalty. Any person, firm, 
company, or corporation violating any of the provisions 
of this act shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined not less than one 
hundred dollars. 


Vol. 16, No. 636—Opinions of the Attorney General. 


HELD: There is no law which prohibits a labor 
union from soliciting county employees to become mem- 
bers of it or which prohibits county employees from seek- 
ing membership in a labor union. 


Section 94-1615. Extortion— Refusal to Pay Wages 
Without Discount. Every person, company, or corpora- 
tion indebted to another person for labor, or any agent of 
any person, copartnership, or corporation so indebted, who 
shall, with intent to secure from such other person a dis- 
count upon the payment of such indebtedness, wilfully re- 
fuse to pay the same, or falsely deny the same, or the 
amount or validity thereof, or that the same is due, is 
guilty of a misdemeanor, provided, however, that nothing 
herein contained shall prohibit any employer from fixing 
regular pay days for the payments of wages or salary 
earned in the calendar month immediately preceding such 
pay days, except in cases where the employee is discharged. 


Section 94-1616. Receipt or Solicitation of Gifts By 
Foremen From Employees. Any superintendent, foreman, 
boss, or any other person or persons who shall receive or 
solicit, or cause to be received or solicited, any sum of 
money or other valuable consideration from any person 
for or on account of the employment or continuing of the 
employment of such person, or of anyone else, or for or 
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on account of any promise or agreement to employ or to 
continue to employ any such person, or any one else, shall 
be guilty of a misdemeanor, and upon conviction shall be 
subject to a fine of not more than one thousand dollars, 
or undergo an imprisonment in the county jail of not more 
than one year, or both, at the discretion of the court. 


Section 80-714. Hours of Labor for Prison Guards. A 
period of eight hours in each period of twenty-four con- 
secutive hours shall constitute a day’s work for all civilians 
employed in and about the state prison; and prison guards 
shall not be required to work more than forty-eight (48) 
hours or six (6) days a week; except in cases of insurrec- 
tion, revolt, or escape of the prisoners confined therein, or 
of other emergencies endangering health, life, or property. 


Section 31-110. Offenses for Which Arrest May Be 
Made By Patrolmen—Murder, etc.—Patrolmen When Po- 
lice Officers—Forbidden to Act in Labor Disputes or Con- 
gregate to Preserve Peace in One County—Temporary 
Control of Traffic in Cities and Towns—Investigations of 
Accidents—Examination as to Ability of Person to Oper- 
ate Vehicle—Inspection of Livestock. In addition to the 
above duties, the highway patrol supervisor and all pa- 
trolmen are authorized under this act to make arrests for 
the following offenses committed; if committed in the 
presence of said supervisor or any said patrolmen, or if 
committed in a rural district; upon the request of a peace 
officer, or if committed in a city or town of less than 
twenty-five hundred inhabitants, upon the request of any 
peace officer, or the mayor of said city or town: The 
crimes of murder, assault with a deadly weapon, arson, 
burglary, larceny, kidnapping, illegal transportation of 
narcotics, or violation of the Dyer Act regarding the 
transportation of stolen automobiles. Provided, that such 
highway patrolmen shall have no authority and are ex- 
pressly forbidden to make arrests in labor disputes or in 
preventing violence in connection with strikes, and shall 
not be permitted to perform any duties whatsoever in con- 
nection with labor disputes, strikes or boycotts, and shall 
not be permitted to congregate or act as a unit in one 
county to surpress riots or preserve peace. 
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June 16, 1943 
Refer to: Official Opinion Vol. 20, No. 68 
Dear Sir: 


I have your request for opinion on the following ques- 
tions, and shall answer the same in order of statement: 


(1) Because of the wording of Section 41-1603, R. C. M. 
1947, is it not the duty of the Division of Labor to issue 
all age certificates to minors and/or employers regardless 
of the age of the minor: and also does not this Division 
have the jurisdiction over the employment of children in 
any manner regardless of age, sex and occupation? The 
last part of this question will, of course, depend whether 
or not conditions of employment, such as maximum hours 
of employment, minimum wages, etc., are outlined by law 
for the particular industry or occupation. 


(1) As to your first question: 


Section 41-1603, Revised Codes of Montana, 1947, pro- 
vides: 


“The department of agriculture, labor and industry, 
through the division of labor and publicity, shall be 
charged with the duty of enforcing all laws of Mon- 
tana relating to hours of labor, conditions of labor, 
protection of employees, and all laws relating to child 
labor regulating the employment of children in any 
manner; it shall also be the duty of such division to 
administer all laws of the state relative to free employ- 
ment offices.” 


Section 10-203, Revised Codes of Montana, 1947, re- 
quires the commissioner to compile and preserve in his 
office, from reports made to him by the county superin- 
tendent of schools, as provided by law, a full and com- 
plete list of the name, age, date of birth, and sex of each 
child, and the names of the parents or guardians of each 
child under the age of sixteen years. Section 19-204 re- 
quires every child upon attaining the age of sixteen years, 
who may seek employment, to obtain an age certificate 
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from the commissioner, which certificate must be pre- 
sented to the employer before such child is permitted to 
work. This section requires the employer, upon receiving 
such certificate, to countersign the same and return it to 
the commissioner, who shall keep it on file in his office. 
It also prohibits any employer from employing or per- 
mitting to be employed in any of the occupations pro- 
hibited by section 10-201, any child without such certifi- 
cate showing such child to be at least sixteen years of 
age. The statute provides a penalty for the violation of 
its provisions. It would appear, therefore, that the age 
certificate is, in effect, a work permit. 


The intent of the legislature that no child shall be 
employed regardless of age or sex, unless he obtains a 
certificate from the commissioner showing him to be at 
least sixteen years of age, is clear and unambiguous. 
Likewise, it is clear the legislature intended to and did 
place upon the commissioner the duty and authority to 
enforce all laws relating to the employment of children. 
And further, the Division of Labor, under the statutes has 
jurisdiction in the enforcement of all laws relating to 
employment of minors, regardless of age or sex. It is 
therefore my opinion it is the duty of the Division of 
Labor to issue age certificates to minors seeking em- 
ployment, regardless of age or sex of such minor, and 
also regardless of the nature of the employment sought. 


It may be questioned whether an age certificate is re- 
quired when the employment sought by the minor is not 
one of those prohibited by Section 10-201. However, it 
may be noted Section 3098 requires any child to obtain 
(make application for) such certificate, and specifically 
provides such certificate must be presented to the em- 
ployer with whom such child may seek employment. The 
statute permits the employment of a child in those occu- 
pations or employments mentioned in Section 10-201 only 
when such certificate shows such child to be at least six- 
teen years of age. 


(1) It is the duty of the Division of Labor to issue 
age certificates to all minors, regardless of age or sex, 
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who may make application thereof. Also, (1) The Divi- 
sion of Labor has jurisdiction in the enforcement of all laws 
relating to the employment of minors, regardless of age 
or sex. 

(2) Under Section 10-201, R. C. M. 1947, is it not 
true that no child under the age of 16 years may be em- 
ployed at any of the occupations, or within any of the 
industries, specifically mentioned? 

(2) As to your question: 

Section 10-201, Revised Codes of Montana, 1947 pro- 
vides: 

“Any person, company, firm, association or corpora- 
tion engaged in business in this state, or any agent, 
officer, foreman, or other employee having control of 
management of employees, or having the power to hire 
or discharge employees, who shall knowingly employ 
or permit to be employed any child under the ages of 
sixteen years, to render or perform any service or 
labor, whether under contract of employment or other- 
wise, JNjy ON; .OR ABOUT, ANY MINE, MILL, 
SEER, WORKSHOPS EACHORY . Sf BAM. 
BEEGGRIG..AYDRAUEIC 4. ORE COMPRESSED- 
ALR AbicROAL), ORBPASSENGHERYORSEREIGH 7 
ELEVATOR,-OR WHERE ANY MACHINERY IS 
ORE RAED cORZEORSANY “LAR EREGAPH)-TELE- 
BRHONE; "OR “MESSENGER. COMPANY ... .... shall 
be guilty of a misdemeanor and punishable as _here- 
inafter provided.” (Emphasis mine.) 


This is a penal statute and prohibits the employment of 
any child under the age of sixteen years, in, on, or about 
the enumerated premises or for the enumerated industries. 
The language used is plain and unambiguous and needs 
no interpretation. It is therefore my opinion no child 
under the age of sixteen years may be employed at any 
of the occupations or within any of the industries spe- 
cifically mentioned in Section 10-201. 

(2) No child, male or female, under the age of six- 
teen years, may be employed in any industry or occupa- 
tion mentioned in Section 10-201, Revised Codes of Mon- 
tana, 1947. 
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(3) So far as any of our State child labor laws are 
concerned, would it not be possible and permissable for 
any child, male or female, 16 years of age and older to 
work at any occupation or within any industry regardless 
of the conditions of the employment except in respects to 
maximum hours daily and/or weekly as the case may be, 
provided that such child obtained an age certificate from 
this Division showing him to be at least 16 years of age? 


(3) As to your third question: 


The only prohibition of our statutes against the em- 
ployment of children is contained in Section 10-201, supra, 
and Chapter 114, Laws of 1941, the latter prohibiting the 
employment of any person under the age of twenty-one 
years as a bartender, waiter, or waitress, whose duty is 
to serve customers purchasing liquor, beer or wines at 
retail. It is only by virtue of a specific law that minors 
or children are prohibited from working in certain indus- 
tries. Unless, therefore, the law specifically prohibits a 
child or minor from working at certain occupations, such 
child or minor may be employed therein. However, the 
law (Section 10-204) specifically requires all children at- 
taining the age of sixteen years, to obtain the age cer- 
tificate before being employed at any occupation. It is 
therefore my opinion it is permissable for any child, male 
or female, who has obtained an age certificate from the 
commissioner of labor showing him or her to be of the 
age of sixteen years or older, to be employed in any occu- 
pation or industry, regardless of the nature thereof, except 
as prohibited by Section 10-201, Revised Codes of Mon- 
tana 1947, and Chapter 114, Laws of 1941, within the 
maximum hours of labor provided by law. 


(3) Any child, regardless of age or sex, who has ob- 
tained a certificate from the commissioner of labor show- 
ing him or her to be of the age of sixteen years or 
older, may be employed in any ,occupation or industry, so 
long as such labor does not violate the statutory hours 
of labor. 


(4) Can a minor between the age of 14 and 16 years 
(not 16 years old) be employed as a general chore boy 
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and cook’s assistant by a private individual operating a 
boarding house being situated on the mine property close 
to actual mining operations? (Re: in, or about any mine, 
Sec. 10-201.) 


(4) Your fourth questions presents a fact case — 
whether a minor under the age of sixteen years may be 
employed as a general chore boy and cook’s assistant by 
a private individual operating a boarding house for a min- 
ing concern, the boarding house being on the mine property 
close to actual operations. 


The purpose of child labor laws which prohibit em- 
ployment of minors in certain industries is to protect such 
minor from injury and to guard their health and morals. 
Generally, courts have held a restaurant or cook house 
where meals are prepared and served is not such an in- 
dustry or occupation as comes within statutes prohibiting 
employment in dangerous or unhealthful occupations, nor 
does such industry come within the term manufacturing 
establishment as used in some statutes. However, these 
decisions are ebased wholly upon the wording of the par- 
ticular statute. It will be noted our statute prohibits the 
employment of a minor under the age of sixteen years, 
“in, on, or about any mine.” Under the facts given the 
employment would be “in” and “about” a mine, and 
therefore comes directly within the prohibition of the 
statute. The language of this statute is clear and expresses 
the intention of the legislature to safeguard the child in 
prohibiting his employment in a mine, or at any place On 
or About the mine. In considering the provisions of this 
statute in the case of Burk v. Montana Power Company, 
79 Mont. 52, 255 Pac. 337, our Supreme Court said: 


“Evidently the legislature considered the question of 
the employment of children under sixteen years of age 
in certain occupations as an injury to the public, and 
therefore denounced it as a misdemeaner and punish- 
able as such, ALTHOUGH INJURY MIGHT NOT 
RESULT TO ANY PARTICULAR INDIVIDUAL 


It is therefore my opinion a child under the age of 
sixteen years may not be employed as a general chore 
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boy or cook’s assistant or in any other occupation if the 
place of work is situated in, on, or about mines. 


(4) A minor under the age of sixteen years, may not 
be employed as a chore boy or cook’s assistant, or in any 
other occupation, if the place of work is situated in, on, 
or about a mine. 


(5) Since Section 10-201, R. C. M. 1947, also pro- 
hibits the employment of children under the age of 16 
years “in, on, or about any mine, mill, smelter, workshop, 
factory, steam, electric, hydraulic or compressed-air rail- 
road” .. . etc, would this not also mean that no child 
under the age of 16 years could be employed as a section 
laborer, track maintainer, construction of railroad beds; 
roundhouse laborers or any other work in a roundhouse: 
servicing passenger trains such as icing and supplying water 
and cleaning the cars, washing the windows of the passenger 
cars; icing freight and express cars; doing general janitor or 
clean up work in a railroad shop and buildings? In other 
words can any child between the ages of 14 and 16 years (not 
16 years old) perform any service or labor for any rail- 
road company or concern closely connected with railroad 
transportation? If so, what occupations could be done by 
those children 14 to 16 years of age? How about call 
boys employed by railroad companies? 


(5) The above answer to question 4 would likewise 
apply to question 5. Section 10-201 prohibits the employ- 
ment of a minor under the age of sixteen years “in, on, 
or about any... steam, electric, hydraulic or compressed- 
air railroad.” Therefore, if the place of work is situated, 
or the duties to be performed require the minor to be 
“in, on, or about” such railroad such employment is pro- 
hibited. It is therefore my opinion no minor under the 
age of sixteen years, may be employed to perform any 
service or labor for any railroad, if the duties of such 
minor require he be in, on, or about the railroad premises. 
Each particular employment, however, must be considered 
separately in the light of the statutory provisions. 


(5) A minor, under the age of sixteen years may not 
be employed by any steam, electric, hydraulic, or com- 
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pressed-air railroad, where the labor of such minor is per- 
formed in, on, or about the premises, including shops, 
depots, tracks, roundhouse, roadbeds, etc. 


(6) Can any child between the ages of 14 and 16 
‘years perform any service or labor in a cheese factory, 
creamery or any other establishment where products are 
manufactured or otherwise processed in any manner? (Re: 
Rec. 10-201, “in, on, or about any . .. workshop, factory” 

a 

(6) The answer to your sixth question would require 
consideration of two thing: (a) Is an establishment where 
cheese and other dairy products are processed, a “work- 
shop” or “factory”, and (b) is machinery operated therein? 


Webster’s International Dictionary defines the word 
“workshop” as “a shop where any manufacturing or handi- 
work is carried on,” and the word “factory” as “a building 
or collection of buildings, usually with its equipment or 
plant, appropriated to the manufacture of goods: the place 
where workmen are employed in fabricating goods, wares 
or utensils; a manufactory.” The Supreme Court of Idaho, 
in a recent decision wherein it was called upon to deter- 
mine whether a planing mill was a workshop within the 
meaning of a city ordinance, in the case of City of Idaho 
Falls v. Grimmett, 117 Pac. (2nd) 461, 464, said: 


“Reference to the dictionaries and lexicons disclose 
a wide range of definitions for the word ‘workshop’ 
varying all the way from a place ‘in which no machinery 
moved or used by any mechanical power is used’ (Web- 
ster’s New International Dic.) to ‘a building where 
machinery is employed in the work of fabrication; a 
factory .or mantitacturing establishment.’ 71 C. J. p: 
1616. But it evidently passes beyond the limits, by any 
definition, of a ‘contractor’s workshop’ when it gets to 
be a ‘planing mill’ and lumber yard as found by the 
trial court. The ordinary implication of the word ‘work- 
shop’, to the average person, would hardly comprehend 
a planing mill and various lathes, drills, saws, motors 
and other electrically driven machines and appliances 
used in a manufacturing plant turning out finished lum- 
ber products.” 
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It is plain however, under our statute, children under 
the age of sixteen years are prohibited from being em- 
ployed in any place, whether workshop or factory, or other 
place, “where machinery is operated”, Section 10-201, 
supra, makes three classifications of industries or occupa- 
tions where the prohibition applies, viz., (a) workshop, 
(b) factory, and (c) where any machinery is operated. 
Therefore, in determining the question presented by your 
sixth inquiry, you must ascertain if machinery is operated 
in the creamery, dairy, or other establishment: and if so, 
then a child under the age of sixteen years may not be 
employed. 


(6) A minor between the ages of fourteen and sixteen 
years, or any age under sixteen years, may not be employed 
in any industry or occupation where machinery is operated. 


I am mindful of the situation existing due to the war 
emergency and man power shortage, and the necessity or 
desirability of obtaining the services of minors of non- 
military age, which is below eighteen years. However, the 
laws relative to the employment of minors of certain ages 
is very plain and the legislature has not seen fit to liberal- 
ize or even modify any thereof, although it was assembled 
in regular session while the conditions here referred to 
existed. The legislature evidently considered the socialogi- 
cal results of impressing the youth of this state into such 
employments referred to. It is the duty of those officials, 
upon whom the legislature has placed the power and 
authority to enforce the laws, to enforce such laws as they 
are written and not in exigencies of the times may dictate 
to them they should be enforced. 


Sincerely yours, 


R: V., BOTIOGMLY: 
Attorney General. 
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